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Notice and an 
opportunity to be 
heard are the quint-
essential elements of 
due process. As you 
would expect, the 
probate rules and 
statutes address the 
requirements for no-

tice in probate cases. After discussing the re-
quirements for notice in the primary types of 
probate proceedings, I will give some practice 
pointers, including where it may be advisable 
to give notice by means other than/in addition 
to those required by law.

Under Probate Rule 15(d), the petitioner 
in a probate case must provide, among other 
things, notice of the initial hearing on the pe-
tition in accordance with A.R.S. Title 14 and 
Arizona Probate Rule 16. The petitioner is then 
required to file proof that notice was given. 

To whom must notice be given? 
Under A.R.S. § 14-1401, if notice of a hear-

ing on a petition is required, the petitioner must 
provide notice of the hearing to “any interested 
person or his attorney.” “Interested person” is 
broadly defined in A.R.S. § 14-1201(33). 

So now you know who needs notice, but 
how do you provide notice? A.R.S. § 14-1401 
sets out the requirements for providing notice: 
notice must typically be given at least 14 days 

before the hearing, by mailing to the person’s 
“office or place of residence,” by delivering a 
copy to the person, or by publishing. 

Okay, so where do you have to publish no-
tice? Notice must be published “in a newspa-
per having general circulation in the county 
where the hearing is to be held.” A.R.S. § 14-
1401(A)(3).

Now to the heart of the issue, under 
what circumstances do you have to pub-
lish notice, as opposed to serving, mailing 
or delivering it?  In the following 10 situa-
tions, among possibly others:

1. Unknown Persons or Whereabouts: 
The petitioner must publish notice, in ac-
cordance with A.R.S. § 14-1401(A)(3), when 
a person or a person’s address is unknown,  
“or when otherwise required under this ti-
tle…” So, in what other circumstances under 
Title 14 is publication required?

2. Formal Testacy Proceedings: For a 
formal testacy proceeding, under A.R.S. § 
14-3403(A), actual notice shall be provided, 
as prescribed in A.R.S. § 14-1401, to various 
individuals, such as the surviving spouse, chil-
dren and other heirs of the decedent. But, § 
14-3403(A) also provides that “to the extent 
that the petitioner is not otherwise required 
by 14-1401 to give notice by publication, the 
petitioner shall give notice by publication in 
the manner prescribed in 14-1401(A)(3) to all 
unknown persons.” 

So, for a formal testacy proceeding, in 

addition to giving actual notice (by mail, de-
livery or service) to all known interested per-
sons, including those specifically set forth in 
14-3403(A), the petitioner must publish no-
tice once at least 14 days before the hearing. 
That requirement applies even if the petitioner 
thinks that there are no unknown interested 
persons or the petitioner thinks she knows 
everyone’s whereabouts. This is probably the 
most often overlooked situation where notice 
by publication is required. 

Again, however, if “the address or identity 
of any person is not known and cannot be as-
certained with reasonable diligence” the peti-
tioner must publish notice at least three times, 
with the first publication at least 14 days before 
the hearing. A.R.S. § 14-1401(A)(3).

3. Supervised Administration: Under 
A.R.S. § 14-3502, a petitioner who files a 
petition for supervised administration must 
follow the same notice requirements and 
procedures as those that apply to formal tes-
tacy proceedings. 

4. Notices to Creditors: Notice to credi-
tors must be published under A.R.S. § 14-
3801. Specifically, “unless notice has already 
been given under this section, at the time of 
appointment a personal representative shall 
publish a notice to creditors once a week for 
three successive weeks in a newspaper of gen-
eral circulation in the county announcing the 
appointment…”

PR
SR

T 
ST

D
U

.S
. P

os
ta

ge
PA

ID
Ph

oe
ni

x,
 A

Z
Pe

rm
it 

N
o.

 4
78

6

maricopabar.org

OFFICIAL PUBLICATION OF THE

MARICOPA
LAWYER

REDISCOVER YOUR MCBA
OCTOBER 2021 VOLUME 40, NUMBER 10

Our 2020/2021
Hall of Fame

Honorees
have been

Announced
See Page 10

Join Us for Our Hall of  Fame Dinner
Thursday, November 18, 6 p.m.

The Arizona Biltmore
2400 East Missouri Avenue • Phoenix

See Notice by Publication page 10

Honorable Jay M. Polk 
Presiding Judge, Probate & Mental Health 
Dept., Superior Court of Arizona in 
Maricopa County

For the Arizona 
legal community, 
2021 has been the 
year of the guardian 
ad litem (“GAL”). 
Two bills addressing 
GALs, both of which 
became effective on 

September 29, 2021, were enacted. As a result, 
the Arizona Supreme Court recently adopted 

amendments to the Arizona Rules of Family 
Law Procedure (“Family Rules”) and the Ar-
izona Rules of Probate Procedure (“Probate 
Rules”) to address the use of GALs in family 
(Title 25) and probate (Title 14) proceed-
ings. Moreover, the State Bar of Arizona’s 
Civil Practice and Procedures Committee 
(the “CPPC”) presently is considering pro-
posed amendments to the Arizona Rules of 
Civil Procedure (“Civil Rules”) to address 
the use of GALs in civil proceedings.

What is a GAL? The literal translation of 
“guardian ad litem” is “guardian for the pro-
ceeding.” Consistent with this translation, his-

torically, a GAL’s role has been limited to 
representing another person’s interest (as op-
posed to the person) in a pending case. For 
example, prior to the 2017 amendments, Civil 
Rule 17(g) required the court to “appoint a 
guardian ad litem for an infant or incompetent 
person not otherwise represented in [the civil] 
action.” Significantly, whereas the powers of 
(general) guardian appointed under Title 14 
typically are broad, extending beyond the case 
in which guardian is appointed and whereas 
the duration of a Title 14 guardian’s appoint-
ment typically is indefinite, a GAL’s powers 
tend to be quite limited (the GAL can only act 
in furtherance of the case in which the GAL 

2021: The Year of the GAL
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One of my favorite YouTube “deep dives” is 
watching videos showing former professional 
athletes getting “the call” informing them that 
they have been elected to their respective sport’s 
Hall of Fame. They are often surrounded by 
family, appear genuinely nervous and become 
emotional realizing they will be immortalized 
as one of their sport’s greatest players. Most of 
us will eventually end our career, maybe have 
a retirement party, and then move on to our 
later years. But what an opportunity for those 
inducted into the Hall of Fame. To me, the 
interesting part is not the recognition, but the 
singular moment where you have a chance to 
reflect on an entire career and thank those that 
made an impact on your life. 

Recently, I had the honor of making “the 
call” to the lawyers in this year’s class of the 
Maricopa County Bar Hall of Fame. As I was 
beginning my term as MCBA president, get-
ting to make “the call” to the inductees was 
something I was looking forward to all year. 
The MCBA did not have a Hall of Fame class 
last year due to COVID, so I felt grateful to 
be able to restart the tradition. In news that 
will surprise no one who knows me, I milked 
these calls. I tried to conceal why I was call-
ing until the last possible moment. I’m sure 
there was some confusion from those induct-

Making “The Call” for the Hall of Fame
ees that are litigators, wondering why a real 
estate transactional attorney was calling 
them. Once I broke the news, there was a 
variety of reactions on the other end of the 
line. Some inductees seemed shocked, unable 
to fully respond for a few moments. Others 
remained poised, never breaking their profes-
sional tone, as if that is something I deserve. 
Some told me short stories about their career 
or other Hall of Famers they saw inducted.  

While more than one of the inductees told 
me I “made their day,” the truth is it was just 
as special for me.  I delighted in the reactions I 
received and it felt great to congratulate more 
seasoned lawyers on their service to the Bar. 
Many lawyers, just like the ones that received 
“the call,” have supported me and countless 
other young lawyers without asking for any-
thing in return. So in a way, it was fulfilling 
to give this great news to these members.  

To be considered for the Maricopa Coun-

ty Bar Hall of Fame, you cannot simply be 
a great lawyer. Instead, the Hall of Fame 
seeks lawyers who played prominent roles 
that impacted the development of the legal 
profession, made significant contributions to 
the administration of justice, and/or demon-
strated significant leadership, advocacy and 
accomplishments in service to the commu-
nity or the profession.

This year’s class of Ernest Calderon, 
Lori Higuera, Margarita Silva and Ter-
rence Woods is no exception. Each gar-
nered broad support from the Hall of Fame 
Committee, other legal organizations and, 
importantly, the current Hall of Famers. 
We look forward to recognizing each new 
inductee and connecting with many others 
we haven’t seen in a while. We’d love for 
you to join us on Thursday, November 18, 
at 6 p.m. at the Arizona Biltmore.  

One constant on each of these “calls” 
was the irrepressible smile on my face. I have 
little doubt the when we come together for 
the Hall of Fame Awards Dinner, that same 
smile will be there, and it may be there for 
you too. I also believe the joy and excitement 
from attendees to be a part of such a special 
tradition will help us continue to heal from a 
challenging time in our professional and per-
sonal lives. Congratulations to this year’s in-
ductees on your recognition and all that you 
have accomplished.  n



was appointed) and the GAL’s appointment 
terminates no later than when the case ends.

SB1390 restores the use of GALs in probate 
proceedings. From 1974 until 2009, A.R.S. 
section 14-1403(4) authorized the court, in 
a formal proceeding brought under Title 14, 
to appoint a GAL to represent “the interest of 
a minor, an incapacitated person, unborn or 
unascertained person or a person whose iden-
tity or address is unknown.” However, when 
Arizona adopted the Uniform Trust Code 
(“UTC”) in 2009, Arizona placed the UTC’s 
virtual representation provisions at the begin-
ning of Title 14 instead of in the Trust Code 
(chapter 11 of Title 14). Consequently, the use 
of GALs in Title 14 proceedings was elimi-
nated and replaced with “representatives.” 
This change has caused confusion, especially 
because the official Comment to UTC section 
305 explains that a “representative” serves “a 
different role” than a GAL. SB1390 clears up 
this confusion by restoring GALs to all Title 
14 proceedings and limiting the use of “rep-
resentatives” to trust proceedings. On August 
25, 2021, the Arizona Supreme Court entered 
an order adopting, on an emergency basis, 
amendments to Probate Rules 2, 8, 13, 32, 33, 
34, and 53 to ensure those rules are consistent 
with SB1390’s changes to Title 14.

SB1389 creates new A.R.S. section 25-
1501, which authorizes the court, in a pro-
ceeding brought under Title 25, to appoint 
a GAL for an adult party if the court finds 
(a) “reasonable cause” to believe that the party 

is an incapacitated person as defined in A.R.S. 
section 14-5101 or is a person in need of pro-
tection pursuant to A.R.S. section 14-5401, 
and (b) that the party is or may be in need 
of a guardian, a conservator, or both. The 
GAL’s role is limited to investigating whether 
the party needs a guardian, a conservator, or 
both and, if so, to initiating and prosecuting 
proceedings under chapter 5 of Title 14. In 
addition, A.R.S. section 25-1501 allows the 
court to order an independent evaluation of 
the party if necessary to adequately assess the 
party’s capacity. On August 30, 2021, the Ari-
zona Supreme Court entered an order adopt-
ing, on an emergency basis, amendments to 
Family Rules 3, 36, and 37 and promulgating 
new Family Rule 37.1, all of which relate to 
the appointment and role of GALs in family 
proceedings.

At its September 9, 2021, meeting, the 
CPPC considered a proposal that would 
amend Civil Rule 17 and add new Civil Rule 
17.1, which would be substantially similar to 
new Family Rule 37.1 (the one significant 
difference being the section that addresses 
how the GAL and any court-appointed eval-
uator are compensated). The goal is to have a 
rule change petition filed before the January 
2022 deadline.

The appointment of a GAL to represent an 
incapacitated party’s interest in a court case is 
critical to ensure that the court can enter a val-
id judgment. Hopefully, these recent statutory 
and rule changes will go a long way toward 
clarifying the role of, and procedures for the 
appointment of, GALs in a variety of court 
proceedings.  n

Sometimes I read the first line of a con-
tract or a motion and find myself skipping 
that line completely as my eyes search for a 
smoother sentence. Here is an example of 
what I consider a rough first sentence:

General System and Products Corpora-
tion (hereinafter referred to as “GSPC”) is 
not liable to Dynamic Things (hereinaf-
ter referred to as “Dynamic” or “Buyer”) 
because neither Buyer’s representative nor 
Buyer’s President, Alise Stohr (hereinafter 
referred to as “President” or “Alise Stohr”), 
communicated its change order to Defen-
dant GSPC in a timely manner.

Not only is this sentence long, this sen-
tence is full of interrupting labels. My ad-
vice—and I know it is controversial—is to 
move the labels out of the first sentence and 
into the second sentence or another part of 
the document, such as a definitions section 
or statement of facts. 

Regardless of whether you think it makes 
sense to move labels, many legal writing 
style guides agree with the following advice 
for making these labels smoother no matter 
where they are located:

1. Avoid legalese by taking out “herein-
after referred to” or any of its varia-
tions.

2. Take out the quotation marks. They 
are unnecessary.

3. Be careful not to use too many ini-
tials because those initials can cause 
clunky sentences later in the docu-
ment.

4. Use a party’s last name for individu-
als. If two parties have the same last 
name, then consider using first names 
or their roles (ex. Stohr or President).

5. Use a shortened version of a compa-
ny’s name or its role in the matter (ex. 
Dynamic or Buyer).

6. Pick one label and stick with it. Do 
not offer alternatives because this 
practice is confusing to the reader 
and may result in ambiguity.

Here is the smoother version of the sen-
tence above:

General System and Products Corpo-
ration (General Systems) is not liable to 
Dynamic Things (Buyer) because neither 
Buyer’s representative nor Buyer’s Presi-
dent, Alise Stohr (Stohr), communicated 
its change order to General Systems in a 
timely manner.

My final piece of advice is to consider 
going without labels if the labels you use 
throughout the document are clear and 
obvious. But I realize I may be taking 
“smooth” a step too far.  n
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Making Labels Smooth(er)

2021: The Year of the GAL 
continued from page 1

Emily Girkins
Blockchain technol-

ogy, the digital ledger ini-
tially used to make buying 
a brick of cocaine untrace-
able, has become ubiqui-
tous, with major financial 
institutions like JPMorgan 

Chase, Signature Bank and Silvergate Capital 
clamoring to offer networks and services spe-
cially designed to ease crypto-transactions. JPM-
organ Chase has even introduced its own digital 
currency, the JPM coin, and houses something 
called the Blockchain Center of Excellence. 

Though slightly antithetical to the initial 
promises of cryptocurrency and the blockchain, 
namely decentralized and accountable bank-
ing free of government and large-scale financial 
institutions, the big players have recognized the 
value of integrating blockchain technology, and 
new applications have significant implications 
for intellectual property policy. 

NFTs are undoubtedly the most noteworthy 
new player on the scene. NFTs, or Non-Fungible 
Tokens, are unique, individual files located on 
the blockchain that can be used to signify own-
ership to a particular image or sequence of clips. 
They are digital assets and represent digital ob-
jects that can be bought and sold, taking many 
different forms, from NBA TopShot, a digital 
package of clips, artwork and still photographs 
all held under the same blockchain file, to digital 
houses and augmented reality sneakers. 

These files are generally regarded as a way 
to monetize digital art through selling whole or 
partial NFTs in a process similar to licensing, 
or as investment vehicles like Bitcoin and other 
cryptocurrencies, where outside their limited ap-
plications as a currency they provide a similar 
investment experience to trading stocks. Their 
classification is a matter of contention, as they 
may fall under the purview of the Commodity 
Exchange Act, or may be treated as securities, 
thereby subject to registration requirements. 
This uncertainty is the subject of ongoing liti-
gation in the New York Supreme Court, with 
an owner of an NBA TopShot NFT filing a 
securities class action suit on behalf of owners 
who have incurred damages from the sale of 
“unregistered securities,” claiming that purchas-
ers lacked the sophistication to evaluate the po-
tential risks and Dapper Labs took advantage, 
grossing $700 million in less than a year.  

However, this is a rather minor drop in 
the bucket, as nearly $2 billion was spent on 
NFTs in the first quarter of 2021. NFTs have 
proved to be a novel and rapidly expanding 
area in intellectual property as well, with a 
sharp increase in applications for NFT pro-
tection to the United States Patent and Trade-
mark Office. These include everything from 
The Andy Warhol Foundation for the Visual 
Arts filing to register “ANDY WARHOL” to 
the band the Chainsmokers filing to register 
“BLOCKCHAINSMOKERS.”

Numerous marketplaces for buying and sell-
ing NFTs have sprung up, from the Etsy-like 
OpenSea, which acts as an open-air market for 
buying and selling, to Niftex, which specializes 
in selling portions of NFTs. These markets are 
largely unregulated and pose dangers to the aver-
age NFT creator or savvy new investor. In their 
infancy, these markets appear ill-equipped to 

deal with the complexities of selling potentially 
valuable intellectual property. For instance, own-
ing an NFT for an image and holding its intel-
lectual property rights are not the same. As noted 
in an article by Dickinson Wright, “[y]ou may 
own a particular video clip or photo of a LeBron 
James dunk in NFT form, but the underlying 
rights belong to the NBA.’’ 

In these cases, since the NFT holder does 
not hold the underlying IP rights, it may impact 
their ability to duplicate and thus monetize the 
NFT. As expressly laid out in several of these 
markets’ terms of service, they act as a mere 
intermediary and do not dictate or guarantee 
the terms of any transaction, nor do they offer 
standard form contracts to facilitate sales. This 
means that it is up to buyers and sellers to hash 
out details regarding intellectual property rights, 
dispute resolution and title provisions. 

This is problematic for two reasons. First, 
open negotiations between parties are dif-
ficult when using a third-party marketplace, 
and both parties likely lack experience to 
contract effectively. Second, buyers may not 
be able to warranty against cases of fraud or 
unauthorized copies effectively. This means 
that a party with savvy representation could 
easily negotiate predatory terms.

There is a rising number of fraudulent NFTs 
appearing on marketplaces, whether it be an 
unauthorized copy of a previously copyrighted 
work or an inauthentic version of a unique NFT. 
As most markets like OpenSea do not offer war-
ranties for buyers regarding unauthorized cop-
ies, the buyer is left to determine whether or not 
an NFT is authentic. If a buyer holds an unau-
thorized copy of a copyrighted work, they may 
also be liable to the original rights holder. An-
other essential question is also entwined in this 
premise: if one holds an NFT that is an autho-
rized copy of a work, say a painting, do both the 
NFT holder and the original rights-holder have 
standing to sue?   

This problem only deepens regarding Frac-
tional NFTs, also known as F-NFTs or “shards,” 
which present the opportunity for the less liquid 
investor to buy a portion of either a single NFT 
or a collection of NFTs. New marketplaces like 
Niftex have sprung up, as they always do, to fa-
cilitate the process of selling fractional NFTs. 
They allow owners of valuable NFTs to offer 
a set number of “shards” at a fixed price for an 
initial two-week offering, after which they are 
traded openly at market price. If infringed upon, 
hundreds of owners of unique NFTs would have 
standing to sue, leading to many more TopShot-
style class action suits. 

Any litigation might prove difficult even 
with representation, as digital platforms might 
make it difficult to pin down parties, especially 
if they are international. Litigating a claim may 
also take on another level of complexity. For 
instance, China revised evidence rules to allow 
electronic data as recently as 2019, permitting, 
amongst other things, “electronic transac-
tion records,” but whether NFT fall under the 
purview of the law is dubious, and requests for 
documents under current discovery rules are not 
regularly granted or enforced. While the first 
litigation is taking shape, the future of NFT is 
unsure, and buyers best beware.  n

Dangers of NFT Marketplaces 
for Sofa Investors
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As the date for this year’s MCBA Parale-
gal Conference nears (November 12), I want 
to highlight one of the great opportunities 
that we have to give back to our community 
in what has been a difficult year (or two) for 
many people. As we are all very well aware, 
COVID has changed how we live, work and 
interact with each other. Many people have 
been financially burdened or even lost em-
ployment. Businesses have had to pivot to 
stay in operation or have been forced to close 
their doors. 

One of the main focuses that I had hoped 
to be able to expand during my tenure as 
president of the MCBA Paralegal Division 
was our community outreach program. The 
Paralegal Division has consistently been 
involved with a number of non-profit or-
ganizations and has volunteered at numer-
ous events over the years. Like many other 
things, COVID has made it extremely dif-
ficult for our division to remain as involved 
in the community as we have been in years 
past. With so many people on the verge of 
homelessness or who just need a helping 
hand, we are dedicated to help make a dif-

ference in any way we can. 
Due to safety concerns and state restric-

tions at that time, the 2020 MCBA Paralegal 
Conference had to go all virtual. This also 
caused us to cancel the charity clothing drive 
that was to benefit Fresh Start Women’s 
Foundation and St. Joseph the Worker. 

For 2021, the MCBA has put in place 
various safety precautions, including the 
requirement for all attendees regardless of 
vaccine status, to properly wear a face cover-
ing while attending any MCBA event. This 
means that we can offer the conference as 
an in-person event and we are excited to not 
only see our fellow members, but we are also 
very pleased to be able to hold the charity 
clothing drive during the conference on No-
vember 12. With so many people having to 
search for new employment, this year’s char-
ity drive is as important as ever.  

For those of you who are unfamiliar with 
Fresh Start Women’s Foundation, they help 
women 18 and up focus on key areas of their 
lives, with a wide range of services, classes 
and workshops designed to teach self-con-
fidence, life skills and career development. 

For a Good Cause—Let’s Donate
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Over the years, they have added and ex-
panded their services. In 2011, they opened 
Fresh Start Treasures Resale Boutique. This 
shop provided women no cost or low-cost 
clothing to enter the workforce. Unfortu-
nately, like many businesses, Fresh Start had 
to make the difficult decision to close op-
erations of their clothing resale shop. They 
continue to help in other ways and I would 
like to encourage you to look into the many 
opportunities that are available to help this 
great cause.

Originally, St. Joseph the Worker was se-
lected to be the recipient of all male clothing 
donated during the conference charity drive. 
Fortunately, St. Joseph the Worker has been 
helping connect quality jobs to both men 
and women who are disadvantaged, home-
less, or transitioning individuals. Since they 
opened their doors in 1988, St. Joseph the 
Worker has helped over 35,000 individuals 
experiencing homeless and other life tran-
sitions become employed. They do this by 
providing support, resources, and the tools 
necessary for becoming employable. This in-
cludes providing individuals with the right 
clothing for the jobs they seek. 

I hope that you will join the efforts to 
make this clothing drive a huge success. St. 

Joseph the Worker accepts new or gently 
used clothing needed for all types of jobs. 
This includes: 

n Men’s and Women’s Khakis
n Men’s and Women’s Slacks
n Men’s and Women’s Button-Down 

        Shirts
n Women’s Blouses
n Men’s and Women’s Jeans (No Holes)
n Men’s and Women’s Polo Shirts
n Men’s and Women’s Belts
n Men’s and Women’s Work Shoes
n Men’s and Women’s Boots
n Suits
n Dresses
For your efforts and thoughtful donation, 

an extra raffle ticket will be provided to each 
conference attendee who brings their dona-
tions of new or gently used clothing to the 
conference on November 12. 

So please clean out your closets, enlist 
the help of family and friends or even set 
up a donation box at your office leading up 
to the conference. We would love to be able 
to provide St. Joseph the Worker with an 
abundance of clothing that they can use to 
help individuals obtain employment, be-
come independent and lead healthier and 
happier lives.  n
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On June 24, 2021, 
the Supreme Court of 
New York’s Appellate 
Division issued, without 
a hearing, an interim 
suspension of Rudy Gi-

uliani’s license to practice law. A hearing will 
be held later this year. The court’s unprec-
edented decision expands the courts’ power 
to use the Rules of Professional Conduct to 
regulate lawyer speech outside of a pending 
judicial proceeding, and it opens the door to 
weaponizing licensure against politically dis-
sident lawyers. 

According to the New York court, Mr. 
Giuliani made “demonstrably false and 
misleading statements . . . in his capacity as 
lawyer for former President Donald Trump . 
. . to improperly bolster [the] narrative that 
due to widespread voter fraud, victory in the 
2020 United States presidential election was 
stolen from his client.” Therefore, the court 
concluded, Mr. Giuliani’s statements “imme-
diately threaten[ed] the public interest” and 
his suspension was “immediately necessary” 
to “protect the public in its reliance upon the 
integrity and responsibility of the legal pro-
fession . . . and from [Mr. Giuliani]’s viola-
tion of [certain ethical rules].” 

What exigent circumstances required the 
New York court to immediately suspend his 
license without a hearing in June 2021? Mr. 
Giuliani claimed that more absentee ballots 
were received in Pennsylvania than had been 
mailed out, that thousands of ineligible vot-
ers voted in Georgia, and that the late great 
Joe Frazier voted in Philadelphia. When 
were these statements made? (1) “During a 
November 25, 2020 meeting of the Pennsyl-
vania Republican State Senate Majority Pol-
icy Committee”; (2) “during a December 2, 
2020 meeting of the [Republican] Michigan 
House Oversight Committee”; (3) during a 
“December 17, 2020 broadcast of the radio 
show Chat with the Mayor”; (4) “during an 
episode of Steve Bannon’s the War Room 
podcast on December 24, 2020”; and (5) 
during one federal court proceeding, which 
took place on November 17, 2020 in the 
Middle District of Pennsylvania before Chief 
Judge Brann. The New York court justified 
the suspension based on ER 4.1 (truthful-
ness in statements to third parties) and 8.4 
(dishonesty and conduct prejudicial to the 
administration of justice). 

According to public records, Mr. Giuliani 
has not served as attorney of record on a 
court case since 1992. He has no New York 
clients, including Mr. Trump, who is a Flori-
da resident. None of the statements for which 
Mr. Giuliani was sanctioned were made to 

a New York tribunal, or in connection with 
any pending New York judicial proceeding. 
Neither the state legislative bodies nor the 
federal court to whom Mr. Giuliani allegedly 
lied sought to sanction him. 

Two conclusions can be drawn from these 
facts: (1) the New York court, in describ-
ing Mr. Giuliani’s suspension as “immedi-
ately necessary” to “protect the public” from 
events that occurred eight months before 
the suspension was issued, engaged in disin-
genuousness at least equal to that for which it 
sanctioned Mr. Giuliani; and (2) a precedent 
is now set whereby under ER 4.1 and 8.4, a 
court may sanction lawyers engaged in politi-
cal advocacy for out of court statements un-
related to any judicial proceeding before that 
court. On the plus side, the New York court’s 
unsolicited defense of and newfound concern 
for the virtue and integrity of proceedings be-
fore the Pennsylvania Republican State Sen-
ate Majority Policy Committee is downright 
chivalrous and heartwarming.  

The New York court did not cite any cases 
upholding the sanction of a lawyer for state-
ments that were unconnected to any proceed-
ing before that court. The court relied heavily 
on quotes from Gentile v. State Bar of Ne-
vada, 501 U.S. 1030 (1991), which contains 
general statements about lawyers having a 
circumscribed right to free speech when their 
speech is connected to a judicial proceeding. 
In Gentile, the Supreme Court reversed on 
1st Amendment grounds the sanction of a 
lawyer for statements he made at a press con-
ference after his client was indicted where 
the lawyer accused the police of corruption. 
The sanction in Gentile was reversed because 
those statements were not “likely to influence 
a trial’s outcome or prejudice the jury venire.”  
It is telling that the New York court’s opinion 
justifying Mr. Giuliani’s suspension omits 
Gentile’s facts and holding. If anything, Gen-
tile suggests the court did not have the power 
to suspend Mr. Giuliani’s license.

Mr. Giuliani’s suspension came under 
criticism for appearing political. That is 
what happens when a court wades unilater-
ally into a political fight under the pretense 
that the public needs “immediate” pro-
tection from false statements made out of 
court in other jurisdictions about political 
matters eight months before the supposedly 
exigent suspension. 

Accusations of election theft are as Ameri-
can as apple pie. It is what the courts call “core 
political speech.” Henry Clay was accused of 
helping John Quincy Adams steal the 1824 
presidential election from Andrew Jackson 
in exchange for an appointment as Secretary 
of State. President Hayes was known as “His 
Fraudulency” or “Rutherfraud” because of 
his alleged theft of the 1876 campaign. Al-
though the Republicans currently hold the 
championship belt for peddling conspiracy 
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theories about election theft, since 1988 the 
Democrats have challenged in Congress the 
electoral college certification of every Repub-
lican presidential win, claiming election theft, 
with the same amount of evidence that Mr. 
Giuliani had: 2000 (the Supreme Court, but-
terfly ballots in Florida and Jeb Bush); 2004 
(Diebold voting machines); 2016 (Russia). No 
lawyers had their licenses suspended for pro-
moting those conspiracy theories in the me-
dia, though many did. 

Partisans claim election theft because it 
is preferable to entertaining the notion that 
most voters do not like them or their ideas. 
In Mr. Trump’s case, election theft is prefer-
able to considering the possibility voters just 
decided they no longer wanted a bombastic, 
crude, and erratic gameshow host as the presi-
dent. The belief that these contests were stolen 
or rigged is often honestly held, which means 
those who advance these claims are not lying 
despite their lack of evidence. Similarly, like 
all real Phoenicians, you will never convince 
me that the NBA did not rig the 2007 West-
ern Conference Finals against the Suns, a be-
lief I hold honestly without any real evidence. 

The issue raised by the New York court’s 
suspension is not whether lawyers should be 
held accountable for what they say. Everyone 
should. The issue is: who decides whether 
there are consequences for statements made in 
the court of public opinion? If Mr. Giuliani’s 
false statements damaged someone, they can 
file suit for defamation, and a jury decides af-
ter a trial. Indeed, the defamation suit against 
Mr. Giuliani by Dominion Voting Systems 
appears meritorious. If Mr. Giuliani said or 
did something that harmed his client, then 
the client can sue for malpractice, and a jury 
decides after a trial. If Mr. Giuliani incites a 
riot, aids or abets a crime, or engages in a con-
spiracy to overturn an election, then he can be 
charged for those statements under the appro-
priate criminal statute, and a jury decides after 
a trial. If Mr. Giuliani commits misconduct 
in front of a tribunal, then that tribunal can 
issue its own sanction, as happened in Michi-
gan with Sidney Powell and Lin Wood. 

But a precedent allowing a judge of any 
court where a lawyer happens to be licensed to 
act as a roving platonic guardian empowered 
to determine the veracity of and consequences 
for statements made by lawyers outside of that 
court, unconnected to a judicial proceeding 
before that court, is a precedent that will be 
used to silence political dissent or deter law-
yers from representing unpopular clients in 
the court of public opinion. There are very 
good reasons why judges are not trusted to 
make or execute laws, or to summarily deter-
mine witness credibility, and why fact find-
ing is left to juries. Those reasons center on 
the very real possibility of abuse of power of 
just the kind engaged in by the New York 
court. The Rules of Professional Conduct ex-
ist to protect the public from representation 
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by incompetent or dishonest lawyers. Those 
rules do not exist to protect the public from 
statements that individual judges believe to be 
false. Nor do those rules exist to give the pub-
lic confidence in elections by limiting lawyers 
to judicially approved public statements. 

Rudy Giuliani is an easy target. He is a 
washed-up politician working for a widely 
reviled politician. After his abysmal perfor-
mance in the post-election lawsuits, he is not 
even popular with Republicans. One can 
imagine Mr. Trump echoing Sonny Cor-
leone’s frustration when he had to fight the 
rest of the Five Families with an Irish (non-
Sicilian) consigliere, Tom Hagen: “George 
W. Bush got Ted Olson and look what I got.” 
But bad precedents only start with unpopular 
or easy targets because no one objects. They 
rarely stay limited to those targets. 

If there is no judicial proceeding, a lawyer 
is, to paraphrase Charles Barkley, just another 
idiot with an opinion. Outside the judicial 
process, lawyers are entitled to traffic in all 
manner of conspiracy theories just like every-
one else. The Rules of Professional Conduct 
are not a license for the judiciary to regulate 
speech in the court of public opinion under 
the guise of protecting “the public” in other 
jurisdictions from political speech. Attempt-
ing to do so harms the judiciary by making 
it appear political more than it does Mr. Gi-
uliani, who no longer practices law. Law-
yers who applaud Mr. Giuliani’s suspension 
should consider, politics aside, whether this 
new precedent is permissible or wise.  n

Joseph Brophy is a partner with Jennings 
Haug Cunningham in Phoenix. His practice 
focuses on professional responsibility, lawyer dis-
cipline and complex civil litigation. He can be 
reached at JAB@JHC.law.
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Many financial goals are centered around 
building and transferring wealth to future 
generations. With this goal in mind, many 
are successful at accumulating numerous as-
sets throughout their life. When a loved one 
passes away, facing estate taxes can be devas-
tating without proper planning. Trusted ad-
visors are essential in the estate plan to assure 
the wishes of the deceased are realized while 
also minimizing the estate tax on the transfer 
of property to heirs.

What are the Estate Filing  
Requirements for a Gross Estate? 

The estate tax is based on the fair market 
value of assets owned at the date of death. 
Most relatively simple estates do not require 
the filing of an estate tax return (Form 706). 
A filing is required for estates with combined 
gross assets and prior taxable gifts exceeding 
the filing threshold of $11.7 million per indi-
vidual or $23.4 million for a married couple 
in 2021 and $11.58 million for an individual 
or $23.16 million for a married couple in 
2020. The estate tax return filing require-
ment is for decedents who are U.S. citizens 
or residents.  

A few states also assess an estate tax in ad-
dition to the federal estate tax, or states may 
apply an inheritance tax, in which the ben-
eficiary could also be taxed after the transfer 
is complete. Currently, the State of Arizona 
does not impose an estate tax.

Current Tax Legislation (Sunset in 2025)
The 2018 tax legislation under the Tax 

Cuts and Jobs Act (TCJA) sets to reduce the 
estate exemption to $5 million, indexed for 
inflation, effective January 1, 2026. Look-
ing forward in the months to come with the 
change in administration and the current 
economic outlook, it is possible this reduc-
tion will be made effective sooner through 
President Biden’s proposed American Fami-
lies Plan. If enacted, it is possible the tax ex-
emptions could return to ranges nearing the 
2009-level of $3.5 million, and the tax rate for 

transfers of excess of the exemption amounts 
could be increased to over 45 percent.

What is Portability?
Additionally, the TCJA retained the feder-

al estate tax exemption “portability.” Portabil-
ity is the term used to describe a provision in 
federal estate law that allows a spouse to use 
any unused federal estate tax exemption of his 
or her deceased spouse to shelter assets from 
gift tax during the surviving spouse’s life and/
or estate tax at the surviving spouse’s death. 

Portability was designed to minimize the 
impact estate taxes may have on married cou-
ples who properly plan for maximizing each 
spouse’s federal exemptions from estate taxes. 
No longer is the standard credit shelter trust 
the only way for married couples to plan. 
Portability offers federal estate tax planning 
without requiring an equalization of assets 
between spouses or their trusts. Portability al-
lows a second step up in basis at the death of 
the second spouse, whereas the credit shelter 
trust alone provides only a step up in basis at 
the death of the first spouse for assets allo-
cated to the CST. 

Trust planning remains relevant for tax 
planning, asset protection and family line 
protection. In fact, trust planning and porta-
bility can be used together and are not mu-
tually exclusive. With the flexibility of porta-
bility, and reunification of the gift and estate 
tax exclusion amounts, both spouses’ estate 
tax exclusions can be used anytime through 
the time of the surviving spouse’s death. An 
important caveat is that portability of DSUE 
relates to the last deceased spouse. If a sur-
viving spouse remarries, they lose the unused 
exemption of their prior deceased spouse. 

One final important consideration under 
the current finalized IRS regulations is that 
there will be no reduction or claw back of any 
transferred exclusion should the basic exclu-
sion amount be reduced in the future. 

When to file Portability– 
Making the Election

A timely filed and completed IRS Form 
706 is required to elect portability of the de-
ceased spouse’s unused exclusion (DSUE) 

amount to a surviving spouse. The filing re-
quirement applies to all estates of decedents 
choosing to elect portability of the DSUE 
amount, regardless of the size of the estate. A 
timely filed return is filed on or before the due 
date of the return, including extensions. 

The timely filing of a complete estate 
return with DSUE will be deemed a porta-
bility election if there is a surviving spouse. 
The election is effective as of the decedent’s 
date of death, so the DSUE amount received 
by a surviving spouse may be applied to any 
transfer occurring after the decedent’s death. 
A portability election is irrevocable, unless an 
adjustment or amendment to the election is 
made on a subsequent return filed on or be-
fore the due date.

Additionally, estates without a filing 
requirement that meet certain criteria gen-
erally have two years from the decedent’s 
date of death to make a portability election 
if filed. 

Simplified Method for Estate Return 
and Valuations Involved

The IRS regulations provide a special 
rule where the value of certain property is 
not required to be reported on estate tax 
return Form 706. These provisions apply 
to those estates without a filing require-
ment. The estate may estimate the value in 
good faith and with the due diligence to be 
afforded all assets includible in the gross 
estate. The amount reported on Form 706 
will correspond to a range of dollar values.

For estates that are required to file an 
estate tax return based on the value of the 
gross estate, it may be necessary to obtain 
valuations or appraisals by qualified valu-
ation professionals or appraisers to obtain 
the fair market value of certain assets in-
cluding privately-held businesses, real es-
tate and valuable personal belongings like 
works of art or jewelry. For non-controlling 
ownership interests in privately-held busi-
nesses and family limited partnerships, the 
IRS allows for application of discounts for 
lack of control and marketability to deter-
mine the fair market value of the non-con-
trolling interest. It is important to know if 
the business valuation professional work-
ing on the valuation is credentialed and ex-
perienced at preparing valuations for estate 
and gift tax reporting purposes.

The valuation date could be the date of 
death or an alternate valuation date, which 
would be six months after the decedent’s 
date of death. If the alternate valuation date 
is selected, all of the estate assets need to be 
valued as of that date, not just the assets that 
may have decreased in value during the six 
months after the date of death. As such, this 
decision should be taken after consulting 
with a tax professional or attorney.   

Step up in Basis 
The step-up or step-down in basis re-

flects the changed value of an inherited 
asset. The general rule is that the heir’s 

basis equals the fair market value of the asset 
at the time of death, resulting in a stepped-
up basis or a stepped-down basis. For mar-
ried couples, valuation of certain assets and 
business interests may be required at the time 
of death of the first spouse to determine the 
step-up or step-down in basis, as well as the 
DSUE amount for the surviving spouse. Sim-
ilarly, valuation of those assets may be needed 
to determine the change in basis for heirs of 
the inherited assets at the time of death of the 
surviving spouse.  

Looking Forward
Benjamin Franklin famously quoted 

that nothing is certain but death and taxes.  
Ancient Greek philosopher Heraclitus noted  
several centuries ago that nothing is perma-
nent but change.     

Advisors of high net worth clients are 
closely following the proposed changes in 
estate and gift tax regulations. Some of the 
proposed changes include lower lifetime ex-
emption limits, higher estate tax rates, lim-
iting the application of valuation discounts 
and ending the ability to step-up the basis 
for capital gains in excess of $1 million. It 
remains to be seen which of these changes 
will be finalized under the Biden adminis-
tration. Even if no changes are made in tax 
policy under President Biden, the lifetime 
exemptions amounts are set to drop back 
to a lower amount on January 1, 2026. The 
coming months may prove to be very im-
portant in planning and strategizing with 
clients with taxable estates and using the 
current provisions to reach their succession 
and charitable goals.    

The next few months will be an interest-
ing time in the estate and gifting realm. The 
laws concerning estate and gift taxes are com-
plex and have changed dramatically over the 
past few years, especially, with respect to por-
tability. Many couples may not consider por-
tability when creating or updating their estate 
plans or during the probate process after one 
spouse has died. When utilized properly, it is 
a flexible tool with tax savings. n

Sarah DiMatteo is a tax senior manager 
for BeachFleischman PC. She serves clients in 
a wide variety of industries and specializes in 
taxation and financial planning services for high 
net worth family groups, small businesses and 
individuals. Additionally, DiMatteo provides 
multi-state tax compliance with a focus on areas 
with pass-through entities, estates and trusts. She 
enjoys working with surviving spouses and assist-
ing families through the estate planning process, 
compliance and gifting strategies. DiMatteo 
is also a member of the firm’s Estates & Trusts 
Client Service Team, and she holds active CPA 
licenses in Arizona, New Mexico and Texas. 

Srividya Subramanyam is a manager in 
the Financial Forensics & Valuation Services 
Department of BeachFleischman PC. Sub-
ramanyam is a business and financial valua-
tion professional with extensive experience in 
the valuation of privately-owned entities for 
marital dissolution, estate and gift taxes and 
financial reporting purposes. She is an accred-
ited senior appraiser (business valuation) (ASA) 
with the American Society of Appraisers and a 
Chartered Financial Analyst® (CFA®) Char-
terholder with the CFA Institute.

Portability Provision as an Estate Planning Tool
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A trust is a 
legal relation-
ship formed be-
tween at least two 
people, where 
one person—the 
trustee—agrees 
to handle proper-

ty for the benefit of another person—the 
identified beneficiaries. The trustor—the 
person who created the trust—has broad 
discretion in nominating a trustee.

Generally, the terms of the trust govern 
the “dos” and “don’ts” of trust administra-
tion and sometimes, but not always, will 
supersede statutory requirements. These are 
just some of the basic rules. Of course, most 
rules have exceptions.

Fiduciary Duties
Trustees are fiduciaries, which means 

that they owe heightened duties to benefi-
ciaries of the trust. Generally, a trustee is 
not personally liable for any “bad” things 
that may take place during the course of 
trust administration; however, a trustee’s 
failure to obey their duties may create per-
sonal legal liability. The following is just a 
brief overview of trustee duties:

Duty to Carry Out the Terms of the 
Trust: A trustee must ensure that the in-
tent of the trust is fulfilled. 

Duty of General Prudence: As long as 
a trustee handles trust property in the same 
way that a reasonable (or prudent) person 
would have, based on what was known at 
the time, generally the trustee will not be 
held liable for “bad” things that happen as a 
result of the action taken. 

Duty of Loyalty: A trustee must al-
ways act in the interests of the trust and 
the beneficiaries. Trustees should gener-
ally avoid entering into any transaction 
that may benefit themselves even where it 
benefits the trust.

Duty to Segregate Trust Assets: 
Trustees are required to keep trust assets 
separate and distinct from their own per-
sonal property (e.g., keeping separate bank 
accounts for the trust). 

Duty to Get Help If You Need It: If 
a trustee has any questions about the im-
plementation or execution of a trust pro-
vision, the trustee should consult a law-
yer for the trust (or some other qualified 
professional, i.e., a CPA for tax advice). A 
trustee’s reliance on the advice of an at-
torney or some other qualified professional 
can provide a defense to claims for breach 
of fiduciary duty.

Duty to Protect and Preserve Trust 
Assets: A trustee has the duty to protect 
and preserve trust assets. For example, if 
a trustee fails to properly protect a home 
owned by the trust with an insurance 
policy and the house burns down without 
insurance coverage, the trustee may be li-
able for the damage.

Basic Trust Administration Principles
Title: When you act as a trustee, you 

should identify yourself in a manner that re-
flects your role as a trustee (e.g., “Jane Doe as 
Trustee of the Doe Family Trust”). 

Power: As trustee, you exercise control 
over the trust assets, subject to limitations 
imposed by your fiduciary duties, some of 
which are listed in this article. While a trust-
ee may generally take action on behalf of the 
trust without obtaining court approval, a 
trustee should act carefully. 

Advisors: Trustees are empowered 
to hire advisors for the trust, typically at 
the expense of the trust. Some examples 
include your attorney, stockbrokers, real 
estate agents, investment counselors, and/
or tax preparers. 

Inventory: A trustee is responsible for 
locating, identifying, securing and valu-
ing all of the trust’s assets.

Liabilities: When the trust receives a 
bill and determines that the charge is legit-
imate, the trustee should pay it promptly. 
Trustees should be careful in determining 
the legitimacy of a charge, because they 
may be required to pay out of their own 
pocket if trust assets were paid to satisfy 
an improper charge.

Distributions: A trustee is responsible 
for making distributions to the beneficia-
ries of the trust (during and after the life 
of the trustor). 

Taxes: Typically, the trustee should 
consult with a tax attorney and/or a CPA 
regarding trust tax-related issues. 

Accounting: A trustee should set up 
and maintain an accurate set of books of 
all trust assets on hand (or received), every 
distribution and expenditure of trust as-
sets and any relevant explanations as part 
of maintaining a comprehensive record 
keeping policy. 

Compensation: Arizona law, subject 
to any contrary provisions in a trust, al-
lows for trustees to be paid for any services 
rendered and expenses incurred on behalf 
of the trust. 

Whether the trustee is an individual or 
a corporate entity, it is an honor and an 
indication of the trustor’s confidence in 
the nominated person/entity to carry out 
the trustor’s intent following their death. 
This is an important guiding principle in 
a trustee’s execution of their rights and re-
sponsibilities.  n

So, You’re a Trustee—
Now What?

Amanda L. Barney 
Becker & House PLLC

After several 
years with the 
current iteration 
of A.R.S. § 46-
456 on the books,  
are further reforms 
necessary? Rumor 
is certain revisions 
would be helpful. 

Let me discuss three in particular. 
The removal of “beneficiary of a vul-

nerable adults’ governing instrument” 
from the definition of a person in a “posi-
tion of trust and confidence” under A.R.S. 
§ 46-456(J)(5): A beneficiary is not in-
herently in a position of trust and confi-
dence with a settlor or testator. Including 
a beneficiary in the definition of “position 
of trust and confidence” detracts from the 
purpose of the statute–to protect vulner-
able adults from exploitation by those who 
provide care and/or insert themselves into 
the lives of vulnerable adults. See Equihua 
v. Carondelet Health Network, 235 Ariz. 
504, 506, ¶ 6 (App. 2014) (“The [Adult 
Protective Services] Act was intended to 
protect a class of mostly elderly or mentally 
ill citizens from harm caused by those who 
have undertaken to give them the care they 
cannot provide for themselves[.]”) (Cita-
tions omitted). 

To illustrate, imagine an aging, ailing 
widow of Scottsdale (“Widow”) who has 
two adult children, one of whom lives in 
Arizona (“Daughter”) and the other in 
Michigan (“Son”). Daughter is the care-
taker for Widow and is in a position of 
trust and confidence under A.R.S. § 46-
456(J)(5)(a). Widow is considered a vul-
nerable adult and relies on Daughter’s care. 
Subsequently, Daughter starts receiving 
large transfers of money from Widow. 
Son does not understand the extent of 
Widow’s vulnerability due to Widow’s de-
nial and Daughter’s concealment. During 
this period, Widow makes financial gifts 
to Son. Son and Daughter are both ben-
eficiaries under Widow’s Will. Son learns 
of the transfers made to Daughter and 
pursues a claim under A.R.S. § 46-456. 
Daughter counterclaims under A.R.S. § 
46-456, contesting the gifts Son received 
because Son was also in a position of trust 
and confidence as a beneficiary of the will. 
See A.R.S. § 46-456(J)(5)(e). Although 
Daughter’s counterclaim is not strong, in 
practice it will be a deterrent and leverage 
for Daughter to avoid the penalties under a 
finding of financial exploitation. 

Clarify whether causing a vulnerable 
adult to change non-probate beneficiary 
designations constitutes financial exploi-

tation under A.R.S. § 46-456: At this 
time, neither case law nor statute provides 
an answer. Reasonable minds differ as to 
whether causing a vulnerable adult to sign 
a new beneficiary designation qualifies as 
the “use of the vulnerable adult’s assets” for 
the benefit of the bad actor, not the vulner-
able adult. Typically, courts have defined 
“benefit” as economic benefit, although 
the statute does not limit it as such. An 
argument for allowing this claim is the 
vulnerable adult was denied the ability 
to dispose of her property as she sees fit. 
However, an adequate probate remedy ex-
ists in an undue influence claim, although 
double damages and forfeiture penalties 
are not available. If not clarified by the 
legislature, this issue will appear before 
the Court of Appeals, which result would 
largely depend on the facts of the underly-
ing case.

Clarify who has standing to bring a 
financial exploitation claim in light of In 
re Stephens Revocable Trust: In a recent 
Court of Appeals ruling, the Court con-
cluded that, when presented with a Petition 
for Leave to File a Complaint under A.R.S. 
§ 46-456, the Court must first determine 
whether a person is an “interested person” 
under Title 14 and subsequently determine 
whether the vulnerable adult, appointed 
conservator or personal representative of 
the vulnerable adult’s estate has or will 
file a financial exploitation complaint. 
Stephens, 249. Ariz. 523, 527, ¶ 15 (App. 
2020). However, once the Court makes 
these determinations, several inequitable 
outcomes might occur. For example, pic-
ture an adult who is not vulnerable, but 
his children believe he is. Under Stephens 
interpreting A.R.S. § 46-456(G), the chil-
dren have standing to bring a financial ex-
ploitation complaint on his behalf against 
his objection. Alternatively, picture a sec-
ond adult who feels compelled to file a fi-
nancial exploitation complaint to preclude 
her children from doing so after she dies. 
These hypotheticals are not far-fetched 
and raise issues concerning the priority of 
standing to bring a financial exploitation 
claim when an adult, vulnerable or not, 
is alive and disagrees with interested par-
ties about the merits of such claim. Again, 
clarification from the legislature is needed 
to avoid tedious and expensive litigation 
related to standing.

The benefit of the legislature address-
ing these issues is it allows stakeholders, 
including practitioners, to inform the dis-
cussion, proposed amendments and future 
of the law.  n

A.R.S. § 46-456: Are Further 
Reforms Needed to Arizona’s  
Financial Exploitation Statute?
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For anyone who has 
been living under a rock 
for the past 18 months, 
the U.S. sharply descend-
ed into a recession in Feb-
ruary 2020—sending 
shockwaves throughout 
the country as the econ-
omy and stock market 
plunged. Government 

restrictions prevented businesses from operat-
ing. Fear and panic spread at rates greater than 
the virus that caused the economic crash. Trav-
elers cancelled travel plans. Housing activity 
slowed—with many anxious buyers seeking 
ways to cancel contracts. The U.S. unemploy-
ment rate rose as high as 14.7%—the highest 
since the Great Depression. 

Fast forward 18 months, and after en-
during the shortest recession on record—
from February to April 2020 (according to 
Reuters) the U.S. economy has roared back 
with a vengeance—although not everyone 
has benefitted from the comeback. While 
concerns loom—the Delta variant poses a 
threat to the pandemic recovery, inflation 
may continue to spiral out of control—no 
one can deny the current strength of the 
housing market. Specifically, the Arizona 
housing economy has received height-
ened media attention due to its sensational 
growth. Phoenix recently recorded the 
highest annual growth in home values and 
rent—at 17.1% and 8.4%, respectively—
among the country’s largest cities. 

The conditions that created today’s hous-
ing market—limited supply and high de-
mand—have created a very strong seller’s 
market. Over the past 18 months, this dy-
namic has evolved to the point where buyers 
are now making numerous concessions to 
win bidding wars and the house. Conces-
sions include: (1) offering a higher purchase 
price above listing; (2) waiving the appraisal 
contingency; (3) agreeing to a post-posses-
sion agreement; (4) providing a non-refund-
able earnest money deposit; and (5) reducing 

or eliminating the inspection period. 
With sellers exerting so much muscle in 

today’s market, it is reasonable to ask: are 
there any downsides to the seller asking—
and obtaining—so many concessions from 
the buyer? While certain concessions al-
most certainly appear to be favorable to the 
seller—i.e., a higher purchase price, waiving 
an appraisal contingency, a nonrefundable 
earnest money deposit—other concessions 
come with risk and downsides. For instance, 
a post-possession agreement might give rise 
to a dispute if an issue occurs during the 
post-possession period.

With respect to waiving or eliminating 
an inspection period, while at first blush this 
appears to provide significant upside to the 
seller—after all, the buyer is essentially buy-
ing the home “as is” and won’t be asking for 
many repairs to be fixed if any at all—this 
concession is a risky move by a seller and 
probably not recommended. The reason is 
due to Arizona’s non-disclosure laws.

Under Arizona law, a seller of a home has 
a legal obligation to disclose to the buyer 
known, latent, material defects associated 
with the home. Hill v. Jones, 151 Ariz. 81, 
84, 725 P.2d 1115, 1118 (App. 1986). Most 
sellers achieve this disclosure through the 
Arizona Association of Realtors’ Seller 
Property Disclosure Statement, although 
filling out this form is not a requirement 
under Arizona law. 

Non-disclosure cases occur when a buyer 
purchases a home and discovers a material 
fact that is damaging about the property that 
was not disclosed by the seller. Perhaps sig-
nificant repairs are needed to the roof that 
were not disclosed. Or the seller tried to cov-
er up water damage. Or the home is infested 
with mold. Or the backyard gazebo was 
built without obtaining proper city approval 
or was built using substandard construc-
tion materials by an unlicensed contractor. 
Whatever the issue may be, the buyer is up-
set and wants to sue the seller to obtain dam-
ages (or rescission) to make the buyer whole.

A common issue in non-disclosure cases 
is whether the buyer knew about the com-

Can a Seller Go Too Far in Negotiating 
Concessions in Today’s Real Estate Climate?

plained-of defect. Even if a seller failed to 
disclose a material defect, if the buyer had 
knowledge of the defect—by acquiring 
knowledge during the inspection period—
and proceeded with the purchase anyhow, 
the buyer’s non-disclosure claim is weakened. 
Thus, a common defense asserted by sellers 
in non-disclosure litigation is that the buyer 
inspected the property, hired a home inspec-
tor, and acquired knowledge of the subject 
defect (or a reasonable home inspector should 
have discovered the issue). The seller defends 
by arguing that the buyer knew (or through 
a reasonable home inspection should have 
known) about the subject defect and there-
fore had no right to rely on the seller’s mis-
representation or omission. Of course, this 
defense does not always succeed—and a 

seller should never commit fraud or make a 
misrepresentation hoping to be saved by the 
home inspection process.  

Underpinning this commonly asserted 
home inspection defense is that there was in-
fact an inspection period offered to the buy-
er. Today, many sellers may be unwittingly 
exposing themselves to liability by reducing 
the efficacy of a potential legal defense if a 
non-disclosure claim ensues by inducing 
buyers to waive the inspection period and 
acquire the home “as is.” Under Arizona law, 
even in the face of an “as is” contract, a seller 
is not permitted to commit fraud. The law 
does not care that today’s housing market is 
a seller’s market and sellers still must abide 
by their legal obligations. 

In the end, this might be a concession 
the seller should think twice about before 
demanding a buyer agree to it. If you have 
questions, you can contact Ben Gottlieb 
at ben@mandglawgroup.com; or call 602-
533-2840.  n

Ben Gottlieb
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5. Guardianship and Conservatorship Pro-
ceedings: In guardianship and conservatorship 
cases, the petitioner must personally serve the 
petition, notice of hearing and other documents 
on the person allegedly in need of protection. 
Notice to all other persons must be given in ac-
cordance with A.R.S. § 14-1401. See A.R.S. §§ 
14-5309 and 14-5405.

6. Informal Proceedings: Informal appoint-
ment proceedings under A.R.S. § 14-3310 and 
informal probate proceedings under A.R.S. 
§ 14-3306 require notice in accordance with 
A.R.S. § 14-1401 – actual notice to known per-
sons and notice by publication to unknown per-
sons. Notice must be given to certain persons at 
the time of filing the application and to others 
after the application is granted. See A.R.S. §§ 
14-3310(A) and 14-3306(A).

7. Minor Guardianships: Similarly, a per-
son who petitions for formal appointment of a 
guardian for a minor shall give notice as provid-
ed in A.R.S. § 14-1401. See A.R.S. § 14-5207.

8. Trust Proceedings: Under A.R.S. § 14-
10109, “notice of a judicial proceeding” involv-
ing a trust must be given in accordance with 
A.R.S. § 14-1401. Thus, again, publication 
is required if there is an unknown person or 
known person with an unknown address.

9. Sale of Real Estate: Under Probate Rule 
16(d), notice of an initial hearing on a petition 
for the confirmation of a sale of real estate must 
be provided in accordance with A.R.S. § 14-
1401(A). Additionally, the court may require 
the notice of hearing be posted on the property 
to be sold, and “that the notice of hearing be 
published in a newspaper of general circulation 
in the county in which the property is located.”

10. Petitions for Appointment of Statutory 
Representatives and Guardians Ad Litem: If a 
party petitions for appointment of a guardian 
ad litem or statutory representative, under Pro-
bate Rule 32, the petitioner must provide notice 
of the hearing to all interested persons as pro-
vided for in A.R.S. § 14-1401. If appointment 
of a statutory representative is requested for a 
person whose identity or location is unknown, 
publication is required pursuant to A.R.S. § 14-

1401(A)(3). See Ariz. R. Prob. P 32.
Conclusion and Practice Pointers: Anytime 

there are unknown persons or known persons 
with unknown addresses, the petitioner must 
publish notice. In addition, when filing certain 
types of probate petitions, the petitioner is re-
quired to publish notice, irrespective of whether 
there are any unknown persons or persons with 
unknown whereabouts. Those are the primary 
circumstances under which the petitioner is re-
quired to publish notice.

Are there circumstances where it is advisable 
for the petitioner to give notice by additional 
means? Yes!

Irrespective of the technical notice require-
ments of the Arizona Probate and Trust Codes, 
in order to be constitutionally sufficient, the 
means used to give notice must be sufficient, 
“under all the circumstances, to apprise inter-
ested parties of the pendency of the action and 
afford them an opportunity to present their 
objections.” Mullane v. Cent. Hanover Bank 
& Tr. Co., 339 U.S. 306, 314, 70 S. Ct. 652, 
657 (1950). In other words, the means used to 
give notice must be those that would have been 
reasonably used by someone who was “desirous 
of actually informing the absentee.” Id. at 315, 
70 S. Ct. at 657.

So, if a petitioner, for example, sends no-
tice by certified mail that is returned as un-
deliverable, the petitioner must employ other 
means, reasonable under the circumstances, 
to give notice. In re Est. of Snure, 234 Ariz. 
203, 205–06, 320 P.3d 316, 318–19 (Ct. 
App. 2014). In Snure, the petitioner sent a 
notice to a known creditor by certified mail. 
The notice was returned as undeliverable. 
The petitioner did not attempt to send notice 
by any alternative means. The court found 
that notice solely by certified mail was de-
ficient. The petitioner had other reasonable 
means of giving notice, such as simply by 
regular mail. As a result, the certified mail 
notice was “constitutionally insufficient.” Id.

Courts expect petitioners to put genuine ef-
fort into giving notice. If an interested person 
claims that she did not receive notice, the ad-
equacy of notice and whether it met due process 
requirements will be determined based on the 
unique facts and circumstances of each case.  n

Notice by Publication 
continued from page 1
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It seemed like many 
other breach of contract 
and patent infringe-
ment cases. In AgJunc-
tion LLC v. Ag Leader 
Tech., Inc., No. CV-20-
02204-PHX-SPL (D. 
Ariz. March 9, 2021), 
the two plaintiffs al-

leged that they provided the defendant with 
precision technology for use in agricultural 
applications. The lone defendant did not 
file an answer before the case was stayed for 
settlement discussions. The situation in the 
Federal Court case in the Phoenix Division 
seemed to be excellent for an agreed protec-
tive order.

The parties were discussing settlement. 
Together, they asked for a stay. Since they 
were discussing settlement, they got their 
stay. It makes sense to stay a case that is 
heading toward settlement. If the case set-
tles, there is no need to waste anyone’s time 
and resources to proceed with the case.

The parties also asked for a protective 
order. They did more than ask for a protec-
tive order; they wrote a proposed order. As 
if to show their settlement bona fides, they 
all agreed to propose it to the U.S. District 
Judge to sign.

Their proposed order was comprehensive. 
They made “any information, document, 

or thing” or part of any document or thing 
“confidential,” meaning that the public 
would not have access to any of it, so long 
as it contained any of the following: they 
listed trade secrets and more; they kept some 
contracts a secret; they even included protec-
tions in their order for materials already kept 
“confidential” by law, such as PII or Personal 
Identifying Information, and PHI or Per-
sonal Health Information already protected 
from public disclosure by HIPAA.

The situation contained a lot that would 
be likely to make a proposed, agreed protec-
tive order attractive to a U.S. District Judge. 
One of two things that the parties lacked 
in this situation, however, was the ability to 
show good cause for their protective order. 
They just did not have any specific harm that 
they could show would result if the material 
in question were to be disclosed.

Since their protective order was not par-
ticularized, i.e., it was not directed to par-
ticular material (and in this case, it could 
not be), they failed to show good cause for 
Court-ordered protection of that particu-
lar material. That was the first reason, the 
Court held, that they failed to meet the re-
quirements for Court-ordered protection 
within the Ninth Circuit.

The Local Rules of Civil Procedure for 
the District of Arizona address sealing of 
court records in LR Civ 5.6. This Rule was 
not cited as the source of the “good cause” 
failure here. Instead, the Court relied on 

Ninth Circuit caselaw that requires good 
cause for such a protective order as the par-
ties proposed here.

The absence of good cause was only one 
of two items missing in this situation and, as 
things turned out, it was not the most im-
portant one. The agreed protective order pro-
posed in this case presented an even greater 
problem. The other missing building block 
in the construction of the proposed protec-
tive order, if you will, was actually the corner-
stone: The parties did not have a basis for the 
Court either to approve or to monitor their 
private agreement to exchange materials.

In short, said the Court, the parties and 
their lawyers may have agreed on the text 
of their proposed order, but “no party has 
shown that there is an actual dispute that 
commands Court intervention and protec-
tion” under the governing rules of law. The 
parties were not without their remedies, 
however. One remedy was within their pri-
vate powers, and another remedy lay in the 
opportunity to petition the Court in the fu-
ture for protection of particular documents 
that the parties specifically identified:

The parties remain free to mutually en-
ter into a written agreement to facilitate the 
exchange of confidential disclosures without 
court approval or supervision. And, in the 
event discovery mandates disclosure of specific, 
harmful, confidential material, the parties will 
not be precluded from presenting a request to 
the Court at that time in a manner tailored to 
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Cer ublic Accountants
Cer raud Examiners
Cer y & Restructuring Advisors

No Good Cause, No Dispute, No Protective Order

Dennis J. Wall

protect the particular interests at hand.
The lesson for practitioners in the U.S. 

District Court for the District of Arizona is 
clear: Agreed protective orders are not likely 
to attract Court approval or supervision sim-
ply because the parties agree to propose them.  
To borrow language from the District Judge 
in the AgJunction case, the parties remain 
free at all stages of the litigation to exchange 
confidential information without involving 
the Court’s approval or supervision of the 
parties’ private contract. In the event that the 
parties require judicial intervention in a fu-
ture dispute, they and their counsel can pres-
ent the Court with legally sufficient motions 
at that time, “tailored to protect the particu-
lar interests at hand.”  n

Dennis Wall is an attorney in Winter 
Springs, Florida. He can be reached at www.
dennisjwall.com
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Medical and Legal Experts  
Contribute to a Powerful 

Partnership 

PROBONOPROFILES

For the past seven years, the Children’s 
Law Center (CLC) of the Volunteer Lawyers 
Program (VLP) has been coordinating par-
ticipation of private volunteer attorneys who 
provide legal advice to people identified by 
medical providers as having unmet legal needs 
that interfere with their medical treatment. 
Not surprisingly, many social, economic and 
environmental conditions impact health and 
well-being and can make it difficult for a pa-
tient to benefit from their prescribed medical 
treatments. 

For example, such partnerships can address 
poor housing conditions that aggravate a pa-
tient's asthma or recurring infections, help de-
termine a patient’s eligibility for Medicaid or 
other assistance programs, assist with family 
violence issues, help patients who are elderly, 
vulnerable or have special needs and impact 
outdated policies and regulations. Combin-
ing the mission of promoting healthy patients, 
families and communities with the mission of 
increasing access to legal assistance can be a 
powerful partnership.

Roni Tropper, coordinator of the CLC 
states: “We appreciate our collaborations with 
Mountain Park Health Center and Valleywise 
Health Medical Center. Medical Legal Part-
nerships are rewarding for all involved as we 
use a holistic approach and treat the patient/
client with services that solve the bigger prob-
lem. With the efforts of the medical staff to 
spot an issue that is not just medical and real-
ize that the client needs further services, we are 
able to reach more people in the community. 
Most will go to a doctor, but not all will seek 
the services of a lawyer or are even aware that 
they can. Through this collaboration, so many 
are getting needed legal advice that in turn im-
pacts their health and wellbeing.”  

Lauren Elrod, Esq., general counsel and 
privacy officer shares: “The Medical Legal 
Partnership (MLP) program at Mountain 
Park Health Center helps us improve the 
health and lives of our patients by guid-
ing them through difficult legal issues that 
could be impacting their health and wellbe-
ing. Recently, Community Legal Services 

Attorneys have a direct role in resolving specific problems for individual patients and 
help medical staff, clinicians, case managers and social workers by sharing their unique 
legal expertise. Collaborative efforts can often disrupt the issues that prevent patients 
from having healthy outcomes. If you are interested in participating in the Medical  
Legal Partnership program please contact Roni Tropper at rtropper@clsaz.org.

 Hanna Elizabeth Amar
Gary J. Frank PC
“Working with families 
in the Medical Legal 
Partnership program has 
been one of the most re-
warding aspects of my 

career. I'm grateful to be able to help.”

Jessica M Cotter
The Law Firm of  
Jessica M. Cotter PLLC

Annette M Cox  
Sandoval 
Cox Sandoval Law 
PLLC
“I consider practicing law 
to mean that I am of ser-
vice to others. I simply 

want to help other families feel supported 
and championed when dealing with difficult 
times.”

Otilia M Diaz
Law Office of  
Otilia M Diaz
“I am grateful for the op-
portunity to have been 
able to participate in the 
Medical Legal Partner-

ship Program and look forward to being of 
further service for these much needed pro-
grams.”

Cody L Hayes
Hayes Esquire PLLC

Patrick Lacroix
The Law Office of 
Patrick Lacroix

Maricela Moffitt-
Brown
The Omni Firm
"I have greatly enjoyed 
being a part of the MLP, 
it is exciting to see how 
a cross-disciplinary pro-

gram can positively impact the lives of the 
vulnerable and underserved in our society."

Edwin G Ramos 
De La Ossa & Ramos 
PLLC
“It’s been a pleasure 
working with the Volun-
teer Lawyer’s Program to 
keep families together!”

Michelle Roddy
Roddy & Urness PLLC
“We all need to do our 
part to help families in 
crisis. It is easy to pro-
vide assistance over the 
phone.”

Kathleen Stillman
Fromm Smith &  
Gadow PC

Rosetta Thompson
The Law Office of  
Rosetta Thompson LLC

Claudia D Work
Davis, Blasé & Stone 
Holder PLLC
“I am truly honored to be 
able to participate in the 
Medical Legal Partner-
ship program and for the 

opportunity to help this underserved com-
munity. I also commend the medical profes-
sionals for going above and beyond to help 
identify persons in need of legal help!”

Meet and Consider Joining 12 Attorneys 
Making a Difference in our MLP Program!

volunteer attorneys for MLP were able to 
assist a mother whose son with Down’s Syn-
drome was about to turn 18. By working 
with the mother and patient’s provider, our 
volunteer attorneys were able to get a legal 
guardianship in place. Evidence was pre-
sented in Arizona state court that it was in 
the patient’s best interest to have the mother 
legally designated as his guardian for health 
and safety reasons. Important work like this 
is what makes the MLP program such a vital 
resource to our patients and community and 
we are so thankful to Community Legal 
Services for all of their assistance!” 

The Children’s Law Center’s MLP program 
coordinates six clinics a month and assists an 
average of 25 patients/clients each month. 
Clinics are being conducted primarily by 
phone at this time to support COVID-19 pre-
caution measures. According to Tropper, “The 
Volunteer attorneys who take part in these 
clinics are amazing. They use their legal skills 
to help the referred patients. They navigate the 
legal process, often not knowing what issues 
will arise, and determine what legal remedies 
are available. The CLC’s volunteers are the best 
and these programs would not exist without 
each of them.”  n
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Volunteer Lawyers Program Thanks Attorneys

During 2020, VLP’s legal services provided families with 
more than $1,300,000 in economic benefit.

 Thanks to all who participated and supported VLP!

***PRO BONO SPOTLIGHT ON CURRENT NEED***
Attorneys are needed to resolve consumer contract issues for families with low incomes. 

Attorneys’ fees are available in contract cases if litigation is required.

The Volunteer Lawyers Program thanks the following attorneys and firms for agree-
ing to provide pro bono representation on cases referred by VLP to help people with low 
incomes. VLP supports pro bono service of attorneys by screening for financial need and 
legal merit and provides primary malpractice coverage, verification of pro bono hours for 
CLE self-study credit, donated services from professionals, training, materials, mentors 
and consultants.  Each attorney who accepts a case receives a certificate from MCBA for 
a CLE discount. For information about ways to help, please contact Pat Gerrich at VLP 
at 602-254-4714 or pgerrich@clsaz.org.  n

Jillian Andrews
Nancy Anger
Hershel Ber

Kristy Blackwell
Mark Bregman

Florence Bruemmer
Steve Cole

Sally Colton
Otilia Diaz

Michael DiGiacomo
Ashley Donovan
Romy Drysdale
Angela Duhon

Tracy Essig
Stuart Gerrich
John Gordon
Robert Hahn
Kina Harding
Amber Hughes

Betty Hum
Andrew Jacob

Ian Joyce
Kelly Kral

Katherine Kraus
Patrick Lacroix
Michelle Lauer

Christopher Lazenby
Margaret Mary  

LeMoine
Tracy Marsh

Bradley Martorana
Ryan McBride

James McDougall
Kevin McFadden
Susan McGinnis
James Melendres

Ross Mumme
Judith O’Neill

Robin Petrowski

Donald Powell
Edwin Ramos
Misbah Rashid
Afsanieh Rassti

Shawnna Riggers
Heather Stuart
Yvonne Tagart
Brad TenBrook

Scott Uthe
Jennifer Walston
J. Robert Walston

Claudia Work

BANKRUPTCY:
Stanley A. Buzzelle II

Law Office of  
S A Buzzelle II, PLLC

Michael A. Jones
Allen Barnes & Jones, PLC

D. Lamar Hawkins (2 cases)
Guidant Law, PLC

DEBT DEFENSE:
Thomas Moring

Jaburg & Wilk, PC
Robin E. Petrowski

Sole Practitioner

CONTRACT/WARRANTIES:
Tyler M. Cobb 
Ballard Spahr

Patrick J. Monahan
Monahan Law Firm, PLC

Wesley Robinson 
Ballard, Spahr, LLP

MINOR GUARDIANSHIP:
Elizabeth Goodman

Christian Goodman, PLC

ADULT GUARDIANSHIP:
Stephen W. Anderson
Gammage & Burnham

John G. Kerkorian
Ballard Spahr, LLP

VLP Thanks These Volunteer Attorneys Who Provided 
Other Assistance During the Month:

The Volunteer Lawyers Program is a joint venture of Community  
Legal Services and the Maricopa County Bar Association

VLP also thanks these other volunteers who assisted during the month:
Riley Arter 

Alexandra Eagle

Sterling Johnson

Samantha Pfaff-Goldstein

Anya Witmer

VLP thanks the following attorneys and firms for accepting cases during the month:

 QUALITY
 SPEAKS FOR ITSELF

TRANSLATION SERVICES
WE TRANSLATE FROM AND INTO ALL MODERN LANGUAGES 

 Contracts 
 Articles of Incorporation 
 Wills and Trust Documents 
 Immigration 
 Plea Agreements 
 Prenuptial Agreements 
 Divorce Decrees 
 Birth and Death Certificates 
 Real Estate 
 Patents 
 Genealogy  
 Employee Handbooks 
 Medical 
 Commercial 
 Technical 
 Personal 

ROSETTA STONE TRANSLATIONS
Southern Arizona's oldest and most experienced

 translation service for certi�ed translations since 1989
Call or send e-mail for a no-obligation estimate.

Tel. (520) 575-9200
E-Mail: rosettrans@aol.com

www.rosettrans.com
7375 N. Calle sin Celo • Tucson, Arizona  85718

Not associated with Rosetta Stone Language Learning Program.
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NEUTRALITY

LET US

THROUGH

Beth Jo Zeitzer, Esq.
President, Designated Broker

Special Real Estate Commissioner
Neutral Real Estate Broker

Receiver  |  Commercial & Residential Broker
Valuation  |  Management & Maintenance

TOP 10 RESIDENTIAL BROKER WHO’S WHO IN BUSINESS

50 MOST INFLUENTIAL WOMEN
TOP 10  IN  

COMMERCIAL SERVICES

THERE’S AN EASIER WAY TO RESOLVE REAL ESTATE DISPUTES

HELP YOU
BRING
PEACE



The State Bar of Arizona does not approve or accredit CLE activities for the  
Mandatory Continuing Legal Education requirement. The activities offered by  
the MCBA may qualify for the indicated number of hours toward your annual  

CLE requirement for the State Bar of Arizona, including the indicated  
hours of professional responsibility (ethics), if applicable.

PROGRAM LOCATION Self Study courses are online courses. 
Interested in presenting a CLE? Email cle@maricopabar.org 

ATTENDANCE POLICIES
ADVANCE REGISTRATION  
Full payment must be received in advance of the program before you are considered registered.
LATE REGISTRATION  
Early Bird registration ends five days prior to the program date. Late registration is an additional $15. 
For example, registrations for a Sept. 17 program must be paid by Sept. 12 in order to receive early bird pricing.
WALK-INS
You may register at the door if space is available; the $15 fee will apply. If you do not register at least five 
business days in advance of a program, MCBA cannot guarantee space or availability of materials.
CANCELLATIONS/REFUNDS  
Refunds, less a $25 fee, will be issued only if the MCBA receives your cancellation, in writing  by mail, 
fax at (602) 257-4200, or email cle@maricopabar.org at least two business days prior to the program.
NO SHOWS  
If you registered and paid, but could not attend, you may request that materials be sent to you, free of 
charge (allow 3-4 weeks). If audio media is available, registrations may be converted to a self-study package 
for an additional $15 charge.

WAYS TO REGISTER

To register, go to www.maricopabar.org/events and select your 
CLE from the calendar. Follow the link to the registration page.  
If you need assistance,  please email: cle@maricopabar.org

ONLINE
Call (602) 257-4200
PHONE
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FRIDAY              LOCATION: ONLINE

OCTOBER 8  n  12–1:30 PM
Me Help You–What JAs Want
You to Know (Family Law)

This CLE will provide lawyers and their office staff insight into the things we do 
that tend to drive judges and their court staff CRAZY!  This CLE is geared to help cre-
ate a better understanding of how to interact with Judges and their court staff in order 
to streamline the litigation process and to create a more pleasant relationship between 
the Bar and the Bench.

PRESENTERS: 
Jorge Aguirre, Judge Julian's Judicial Assistant
Shawnee Kepner, Judge Como's Judicial Assistant
Carlos Lopez, Judge Click's Judicial Assistant

THURSDAY         LOCATION: ONLINE

OCTOBER 14  n  11:30–1:30 PM
Navigating the Intersection of 
Family Court and Probate Court
(Estate Planning, Probate & Trust)

The CLE will provide information on how/when to seek appointment of a GAL in a 
family court proceeding; post-majority child support; presumptions that apply when a 
child turns 18, needs a guardian, and the parents have an existing custody order; alter-
native financial arrangements for certain adult children, Supplemental Social Security 
Income; and other relevant topics and alternative financial support options for qualify-
ing adult children.

PRESENTERS: 
Hon. Andrew Russell, Maricopa County Superior Court
Melinda Sloma, Sloma Law Group
Coy Vernon, Childers & Coventry
Rick Kilfoy, Law Office of Rick Kilfoy

TUESDAY        LOCATION: ONLINE

OCTOBER 19  n  12–1:30 PM
The Tax and Taco Tuesday 
Series (Part 1)—"How to Lose 
Friends and Infuriate People: 
Nifty Estate Tax Basics to Share with Those You Love" 
(Estate Planning, Probate & Trust)

Can you think of a better way to celebrate the return of in-person CLEs than with 
Tax and Tacos? Neither can we. This CLE will explore the interplay between the estate 
tax and income tax laws related to revocable trusts. We will "dip" into the various per-
tinent code sections and help strengthen your knowledge of the spicy numbers estate 
planning attorneys love to throw around at parties. "Section 2042", you say? Let's give 
them something to taco bout.

PRESENTER: 
Ashley L. Case, Tiffany & Bosco, P.A.

WEDNESDAY        LOCATION: ONLINE

OCTOBER 20  n  12 PM
Complex Civil Litigation and 
Tier 3 Cases in Commercial 
Court: Everything You’ve Always 
Needed to Know, But Were Afraid to Ask!

Whether you’re a newly minted or seasoned civil litigator, many new questions arise 
when first dealing with a complex civil case under Tier 3.  And, if it’s a business case, 
you’re likely in Commercial Court, which brings up even more new questions.  Well, 
we’re going to answer those questions in this webinar, designed for lawyers who are fa-
miliar with the basics of civil litigation, but less familiar with either Commercial Court 
or Tier 3 cases.

PANEL MEMBERS: 
Honorable Timothy Thomason, Associate Presiding Judge, Maricopa County Su-

perior Court
William G. Klain, Esq., Lang & Klain, Co-chaired the Arizona Supreme Court’s 

Task Force on the Arizona Rules of Civil Procedure, and past Chair of the State Bar’s 
Civil Practice and Procedure Committee

George H. King, Esq., Lang & Klain, Civil Practice and Procedure Committee
Kamaka Martin, Esq., Sr., VP, Client and Managed Services, Legility
Claudia Rodriquez, Director, MCBA Paralegal Division
MODERATOR: 
Fredric D. Bellamy, Esq., Dickinson Wright

TUESDAY              LOCATION: TBD

OCTOBER 26  n  12–1:30 PM
The Tax and Taco Tuesday 
Series (Part 2)—"Be Careful Who 
You Trust: Tax and Related Considerations When 
Selecting a Trustee" (Estate Planning, Probate & Trust)

Tax and Taco Tuesday is back, now with more guac (yes, we know it's extra). This 
high-calorie second helping of the CLE series will address the considerations for select-
ing a "well-seasoned" trustee for a trust. In addition, we will beef up your understand-
ing of the tax implications of trustee powers so your trustee doesn't bite off more than 
they can chew. So come out of your (hard) shell and join us for lots of cheesy fun!

PRESENTER: 
Ashley L. Case, Tiffany & Bosco, P.A.



The Maricopa Lawyer invites members to send news of moves, 
promotions, honors and special events to post in this space. Photos 

are welcome. Send your news to maricopalawyer@maricopabar.org.

JENNINGS, STROUSS & SALMON
Jennings, Strouss & 

Salmon PLC, a leading 
Phoenix-based full-service 
law firm, is pleased to an-
nounce the appointment of 
attorney Scott F. Frerichs 
as co-chair of the Herberger 
Theater Fund Development 
Committee. 

Known as “Arizona’s 
Center Stage,” the Herberger 

Theater Center strives to support and foster 
the growth of performing arts in the Phoenix 
metropolitan area, bringing together artists and 
audience for diverse and engaging experiences. 
Since its opening in 1989, the Theater has con-
tributed to the cultural and educational devel-
opment of the Valley and served as advocate and 
incubator for the arts. The Herberger Theater 
Center launched a fund development commit-
tee to raise funds essential to not only raising 
the curtains again, but to support the Theater’s 
outreach programs for low-income children and 
teens across Phoenix.

“I am honored to co-chair the Herberger 
Theater’s Fund Development Committee,” 
stated Frerichs, chair of the Firm’s Construc-
tion, Fidelity and Surety Department. “The 
COVID-19 related shutdowns seriously im-
pacted the Theater’s ability to serve the Valley 
and I look forward to supporting the Theater’s 
fund raising efforts and raising the curtain on 
a new season.” 

Frerichs’ practice includes all aspect of con-
struction law, including surety claims, owner/
contractor disputes, mechanic’s liens, bid pro-
tests, real estate disclosures and Registrar of 
Contractors matters. Having completed in ex-
cess of 65 trials over his career, Frerichs’ vast 
litigation experience also includes complex 
commercial litigation, fidelity law claims, in-
surance coverage issues, claims of professional 
negligence and appellate work.

Jennings, Strouss & Salmon is also pleased 
to announce that the Firm’s Labor and Em-
ployment practice has been ranked in the 2021 
edition of Chambers USA. Attorney John J. 
Balitis, chair of the Firm’s Labor and Employ-
ment practice group was also ranked as a top 
Labor and Employment lawyer in Arizona for 
his seventh consecutive year. In addition, Jen-
nings Strouss attorney Albert “Bert” Acken 
was ranked in the Arizona practice area of 
Environmental Law for his eighth consecu-
tive year. Chambers USA ranks the top lawyers 
and law firms across all the United States of 
America.

“I am incredibly proud of John, Bert and our 
Labor and Employment team for this accom-
plishment,” states John C. Norling, managing 
partner. “At Jennings Strouss, our clients are 

our first priority, so we are especially pleased to 
be ranked in the 2021 Chambers USA Guide as 
it relies heavily on client feedback and serves as 
a reflection of their satisfaction.”

Balitis counsels private 
sector clients as well as gov-
ernment agencies, including 
the Arizona Legislature, on 
a broad range of employ-
ment law and labor relations 
matters. Over his 30 years of 
practice, he has represented 
clients in administrative pro-
ceedings before the Equal 
Employment Opportunity 
Commission (EEOC), U.S. 
Department of Labor, Na-
tional Labor Relations Board 
(NLRB), Arizona Civil 
Rights Division, Arizona 
Industrial Commission, Ari-
zona Department of Occupa-

tional Safety and Health and the Arizona De-
partment of Economic Security. Recognizing 
that some issues need to be resolved at the leg-
islative level, Balitis has participated in drafting 
and testifying on Arizona employment-related 
legislation. In addition to the administrative 
and transactional aspects of his practice, Balitis 
litigates employment-related disputes in federal 
and state courts, where he has both bench and 
jury trial experience and has appeared and ar-
gued before the Arizona Court of Appeals. He 
has considerable experience prosecuting and 
defending employment claims in preliminary 
injunction proceedings and representing union 
employers in labor arbitrations involving dis-
putes under collective bargaining agreements. 
Balitis also is experienced in training, investi-
gating, writing, speaking, publishing and inter-
acting with the media on employment-related 
topics and developments. He also serves as an 
arbitrator and mediator for the American Arbi-
tration Association. He participates in proceed-
ings in these capacities in Arizona and other 
jurisdictions. 

Acken represents clients in public utility 
commission and other administrative proceed-
ings, compliance and enforcement matters, and 
environmental, real estate and tax litigation. 
He also represents energy, utility, mining and 
remediation clients in business transactions. 
He helps his clients develop and implement 
creative, effective and efficient legal solutions 
to meet their objectives. Acken is an active 
member of the business community and serves 
as board counsel for an aggregate mining trade 
association. He is recognized as a leader in his 
field by The Best Lawyers in America© in the cat-
egory of environmental law.  n

Scott F. 
Frerichs

John J. Balitis

BULLETIN BOARD POLICY
If you are an MCBA member and you’ve moved, been promoted, hired an associate, taken on a partner, or received 

a promotion or award, we’d like to hear from you. Talks, speeches (unless they are of national stature), CLE presenta-
tions and political announcements are not accepted. In addition, the Maricopa Lawyer will not print notices of honors 
determined by other publications (e.g., Super Lawyers, Best Lawyers, etc.). Notices are printed at no cost, must be 
submitted in writing and are subject to editing. Items are printed as space is available. News releases regarding lawyers 
who are not MCBA members in good standing will not be printed.  n

Albert "Bert" 
Acken
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Van O’Steen Jim Harrison Jon O’Steen Kathryn McCormick Matt MacLeod Lincoln Combs Jarred McBride Sean McGarry

Don’t Let The Big 
Ones Get Away.

Let us be your  
no-overhead 
litigation 
department 
for personal injury, 
malpractice, products 
liability, insurance bad faith 
and civil rights cases.

This is a color version of logo for regular applications

O’Steen & Harrison, PLC
Suite 400
300 West Clarendon Avenue
Phoenix, Arizona 85013-3424

602 252-8888
800 883-8888

www.vanosteen.com
Offices also in Prescott and Payson

• Consider associating 
 O’Steen & Harrison on your
 complex cases.
• You will retain control of your client.
• We will advance all client costs.
• We promptly will pay referral and
 co-counsel fees in compliance with  
 E.R. 1.5.

OUR LAWYERS HAVE RECOVERED MORE THAN $3 BILLION FOR OUR CLIENTS

 Bowman and Brooke
 Davis Miles McGuire
 Gardner
 DLA Piper
 Greenberg Traurig
 Husch Blackwell
 Jackson Lewis

 Jones Skelton & Hochuli
 Lewis & Roca
 Littler Mendelson
 Osborn Maledon
 PetSmart
 Quarles & Brady
 Righi Fitch

 Ryley Carlock & 
 Applewhite
 Sherman & Howard
 Snell & Wilmer
 Squire Patton Boggs
 Tiffany & Bosco
 Western Alliance Bank*

Thank you to the law firms who are supporting the 
2022 Diversity Writing Program by providing a $4000 
intern scholarship in the spring. 

And a special thanks to Greg Gautam, partner at Snell & Wilmer, 
for facilitating the program for many years. 

*  Western Alliance Bank was a partner with the 2021 Diversity Writing Program as well, but their name was  
 omitted on the 2021 listing in last month’s Maricopa Lawyer. 



Get started at
lawpay.com/mcba

877-959-2339

TOTAL: $1,500.00

New Case Reference

**** **** **** 9995 ***

Trust Payment
IOLTA Deposit

YOUR FIRM
LOGO HERE

PAY ATTORNEY

P O W E R E D  B Y

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A., 
Concord, CA and Synovus Bank, Columbus, GA.

Trusted by more than 150,000 professionals, LawPay is a 
simple, secure solution that allows you to easily accept 
credit and eCheck payments online, in person, or through 
your favorite practice management tools.

Member
Benefit
Provider

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio+
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