
You’ve probably experienced it. You’re 
second in line at a red light. The light 
turns green, but the car ahead of you just 
sits there. You beep the horn and watch as 
the driver—startled—looks up from a cell 
phone and finally takes off. You shake your 
head, thinking about the danger posed by 
people who drive with their noses buried 
in their phones. You wonder whether there 
could be punishment for them.

Perhaps so. Division Two of the Arizona 
Court of Appeals has recognized cell phone 
usage as a factor a jury might consider in de-
ciding whether to impose punitive damages in 
automobile accident cases. It came in an action 
where a garbage-truck driver ran a red light and 
caused a fatal crash. Purdy v. Metcalf, No. 2 
CA-SA 2021-0039 (Ariz. App. Sep. 24, 2021). 

On August 5, 2019, Margery Jones was 
northbound in her Honda Accord on North 
Innovation Road in Marana, stopped for a red 
light at the Tangerine Road intersection. Her 
husband, Bross, was her passenger.

At that time, Isidro Rosas Hernandez 
was driving a garbage truck for his employer, 
Republic Services, eastbound on Tangerine 
Road. The truck, whose gross vehicle weight 
was just under 50,000 pounds, had dual sets 
of driving controls; Hernandez was using 
the right-side controls.

As Hernandez approached the intersection 
at about seven miles per hour over the posted 
speed limit, the light changed. Purdy proceed-
ed north into the intersection, but Hernandez 
failed to stop, and the truck plowed into the 
Honda. Bross was severely injured; Margery 
died at the scene. Police charged Hernandez 
with two misdemeanors.

Bross and his daughter sued Hernandez 
and Republic Services, alleging that Hernan-
dez had negligently caused the fatal crash. In 
addition to compensatory damages, they asked 
for punitive damages. 

Arguing that Hernandez lacked the “evil 
mind” necessary to impose punitive damages, 
Hernandez and Republic Services asked for 

partial summary judgment on the punitive-
damages claim. The superior court granted 
their motion, leading the Purdys to file a spe-
cial action. In an opinion by Vice Chief Judge 
Christopher P. Staring, the court of appeals 
concluded that a number of factors—includ-
ing evidence that Hernandez might have been 
using his cell phone at the crucial time—com-
bined to present a viable claim for punitive 
damages.

“Generally,” Staring began, “cell phone use 
while driving, by itself, is insufficient to sup-
port an award of punitive damages.” Awarding 
punitive damages requires proof of “something 
more than the underlying tort.”

But the situation changes when other fac-
tors are stirred into the mix. “Under certain 
circumstances,” Staring wrote, “an individual 
who is using a cell phone while driving may 
manifest an ‘evil mind’ for purposes of puni-
tive damages by consciously pursuing a course 
of conduct knowing that it creates a substantial 
risk of significant harm to others.” These cir-
cumstances “usually involve a series of events 

Michael R. King
Gammage & Burnham

“The Director of 
the Centers for Disease 
Control and Prevention 
(CDC) … imposed a na-
tionwide moratorium on 
evictions of any tenants 

who live in a county that is experiencing sub-
stantial or high levels of COVID-19 transmis-
sion and who made certain declarations of fi-
nancial need.” Alabama Association of Realtors et 
al. v. Department of Health and Human Services 
et al., 141 S. Ct. 2485, 2486 (2021).

The CDC residential tenant eviction mora-
torium has been widely misunderstood.  Gam-
mage & Burnham has been contacted by many 
parties asking whether commercial lease evic-
tions are banned or asking whether residential 
mortgage foreclosures are banned. In Arizona 
they are not.  

The Supreme Court noted: “The moratori-
um has put … millions of landlords across the 

country, at risk of irreparable harm by depriv-
ing them of rent payments with no guarantee 
of eventual recovery.”

Many landlords “of modest means” have 
been unable to pay mortgages and taxes without 
the rental income and have lost their properties.  

What did the U.S. Supreme Court say 
About the Nationwide Moratorium on 
Residential Tenant Evictions?

The statute upon which the CDC relied, 
§ 361(a) of the Public Health Service Act, did 
not grant the CDC the authority to issue a na-
tionwide residential eviction moratorium. Nor 
did the CDC have the authority to impose 
criminal penalties of up to $250,000 in fines 
and one year in jail upon landlords violating 
the moratorium.  

The provision of the Public Health Service 
Act upon which the CDC relied for authority 
is found at 42 U.S.C. § 264(a) and states:

The Surgeon General, with the approval of 
the [Secretary of Health and Human Services], 
is authorized to make and enforce such regula-

tions as in his judgment are necessary to prevent 
the introduction, transmission, or spread of 
communicable diseases from foreign countries 
into the States or possessions, or from one State 
or possession into any other State or possession. 
For purposes of carrying out and enforcing such 
regulations, the Surgeon General may provide 
for such inspection, fumigation, disinfection, 
sanitation, pest extermination, destruction of 
animals or articles found to be so infected or 
contaminated as to be sources of dangerous in-
fection to human beings, and other measures, 
as in his judgment may be necessary.
The provision was enacted in 1944 and 

has “rarely been invoked” and has generally 
been used only to quarantine infected indi-
viduals and to prohibit “the import or sale of 
animals known to transmit disease.”  Never 
before was it invoked to justify a residential 
eviction moratorium.  

The case had twice previously come be-
fore the District Court which had decided the 
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The Maricopa Lawyer is published monthly on 
the first of  each month and mailed to members 

of  the Maricopa County Bar Association. 
Please send address changes to: membership@

maricopabar.org. Editorial submissions 
and advertising rate requests may be sent 

to maricopalawyer@maricopabar.org.  The 
editorials and other views expressed in the 
Maricopa Lawyer are not necessarily those of   
the Association, its officers or its members. 

For more information, please visit 
www.maricopabar.org. The MCBA website is 
at www.maricopabar.org and pdf  copies of  
past issues are available for viewing. Please 
send editorial submissions to Beth Sheehan 
at bsheehan@maricopabar.org. Advertising 
rates and information are also available at 

maricopalawyer@maricopabar.org  
or (602) 257-4200.

GIVE US YOUR OPINION
The Maricopa Lawyer welcomes letters to the 

editors or opinion pieces for publication. 
Letters and opinion pieces should be typed and 

preferably submitted electronically. Opinion 
pieces are limited to 1,500 words and letters to 
700 words, and the editors reserve the right to 
reject submissions or condense for clarity, style 

and space considerations. Letters must be signed 
to verify authorship, but names will be withheld 

upon request. Authors of  opinion pieces will 
have their names published. Letters and opinion 

pieces should be mailed to: MCBA editor, 
Maricopa County Bar Association, 

3030 N. 3rd Street, Suite 1260 
Phoenix, AZ  85012. 

Phone: (602) 257-4200     Fax: (602) 257-0405 
Email: maricopalawyer@maricopabar.org
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Aaron Nash
Arizona Supreme Court

Which Part of the Bar Exam 
is a Rite of Passage?

On October 8, the Arizona Supreme 
Court released the results of the July 2021 
Arizona Bar Exam. Anytime bar exam re-
sults come out, I am reminded of how fast 
time moves and how long I have been a law-
yer. I also try to reflect on my experience 
taking the exam and, more pleasantly, my 
experience finding out I passed. In Arizona, 
and in many states, passing the bar exam re-
mains a requirement to practice law. How-
ever, this requirement has faced increased 
scrutiny from law students, lawyers, law 
schools and legal scholars. Most of that scru-
tiny centers around whether the bar exam 
has anything to do with what kind of lawyer 
someone will be and, if the exam is neces-
sary, what should be included on the test. 

Some are resistant to a major overhaul or 
the elimination of the bar exam because it is 
considered by many to be “a rite of passage.” 
It is easy for licensed lawyers to say, “I had 
to do it, so you should too.” This argument 
obviously is not grounded in empirical data, 
but that does not necessarily mean it is with-
out merit. For me, I am less concerned with 

the content or administration of the exam. 
In many states, including Arizona, we have 
seen the bar exam change sometimes by 
choice and sometimes by necessity. For in-
stance, Michigan just became the 41st state 
to adopt the Uniform Bar Exam (UBE). 
This movement has eliminated state-spe-
cific elements of the exam and allows test 
takers to use their UBE score in different 
jurisdictions without having to retake the 
test. The pandemic also forced some states 
to allow the exam to be administered online 
and, like many new ideas piloted during this 
time, it appears that some may make the on-
line option permanent. In my opinion, be-
cause of these examples and others, anyone 
resistant to change in the bar exam has not 
been paying attention to its evolution of the 
last several years.

My concern about eliminating or drasti-
cally changing the bar exam is actually more 
about the emotional experience of waiting 
for and finding out your results. To me, the 
“rite of passage” is not how the exam serves 
as a barrier to entry, but how the finding out 

you have passed is possibly one of the few 
singular impactful moments a lawyer has. I 
mean that literally. If you consider many of 
the “big events” in your life, there are not 
many that can be boiled down to a single 
moment. Even law school graduation is a 
drawn-out ceremony that you do not have 
to attend and where you typically do not re-
ceive your physical diploma. But checking 
to see if your name is on the pass list hap-
pens in one moment. Either your name is 
there or it is not. Whether it is can change 
the trajectory of your career and your life.

As a tortured Arizona sports fan, I be-
lieve (or tell myself) that all of the bad sea-
sons and near misses by my beloved college 
and professional teams will make the mo-
ment of championship glory that much 
sweeter. In a similar way, I believe that mak-
ing it through law school, buckling down 
for two months to study for the exam, and 
sweating out the results is what makes the 
moment you find out that you passed that 
much more significant. 

However, there are plenty of reasonable 
objections to the way results are released. For 
instance, the results for the bar exam take 
so long that if you fail it the first time, the 
earliest you could pass on the second try is 
a year after you graduated from law school. 
Such a delay in beginning one’s legal career 
can wreak havoc on a lawyer’s development, 
training and personal finances. Some also 
dislike the fact that the names of those indi-
viduals that passed is publicly posted since, 
presumably, test takers can figure out which 
of their classmates do not appear and have 
not passed.

See Which Part of the Bar Exam page 12



I admit it: texts and emails have spoiled 
my usual careful punctuation practices. I 
have recently been guilty of hitting “send” on 
an email with two run-on sentences and one 
important question without a question mark! 
Yet, I was upset that the person I emailed 
never got back to me with an answer. This 
situation got me thinking about the impor-
tant signals that question marks send to the 
reader, and why legal writers should not get 
sloppy about question marks no matter how 
informal the communication.

Consider the following two sentences:
The board adopted the amendment.
The board adopted the amendment?
The simple change of a punctuation mark 

changes the certainty of the information in 
the sentence. Writers (especially those who are 
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Informal Questions

This unique museum opened in 2012 and is centered around a restored cellblock 
on the sixth floor of Maricopa County’s Historic Courthouse – the Courthouse has 
been renovated to its 1929 grandeur. While visiting the museum you will get a sense 

of Maricopa County’s legal history, its court cases and important elements of the 
Rule of Law, including individual rights and liberties guaranteed in the  

United States and Arizona Constitutions. To our knowledge, it is the  
only such museum in an active courthouse in the country.

VISIT THE

STAFFED FROM NOON-1 P.M., MONDAY-THURSDAY

LOCATED ON THE 6TH FLOOR OF THE OLD COURTHOUSE 
125 W. Washington, Phoenix

Greetings legal professionals of Maricopa 
County. I had such a great time seeing some 
of your faces at the Bench & Bar Confer-
ence in October. It’s always a pleasure being 
part of this event, and I’m grateful to have 
the opportunity to speak alongside Supe-
rior Court Presiding Judge Joseph Welty. I 
spoke a little bit about my term in office as 
I enter my third year as Clerk of the Supe-
rior Court, including my vision and focus 
coming into this elected position, what I 
see as the strategic vision moving forward, 
and how important it is to have your sup-
port and assistance in fulfilling our organi-
zational mission. I’m constantly reminding 
my staff and team how important they are 
when it comes to achieving our vision, and 
this gratitude extends to you all as well. 

I mentioned in a previous Clerk's Cor-
ner editorial that our office is in the process 
of creating a strategic focus for the coming 
years. After combing through some of the 
strategic outcomes of our 2021 Leadership 
Summit, I’m pleased to share that we are 
on pace to continue our current trajectory, 
with great support for the work we are al-
ready doing. This means that we will con-

tinue to focus on expanding eFiling, while 
also considering other important initiatives 
designed to improve the customer experi-
ence through emerging technologies. There 
is also great support for expanded automa-
tion of services, streamlining the integration 
of technology with the Superior Court, and 
reimagining our customer support center. 

I did receive tremendous interest in some 
of our upcoming initiatives at the confer-
ence, particularly as it pertains to probate/
mental health eFiling. After recently ex-
panding eFile solutions in juvenile matters 
and finalizing online case initiation for 
family cases, our team is now actively de-
veloping probate and mental health eFile 
solutions. I anticipate being able to share a 
projected rollout schedule with you in our 
next newsletter communication.

Thank you for your patience, support 
and flexibility as we navigated through the 
challenges of the last two years. And thank 
you for your contributions to justice and 
service to our community during this time. 
For our part, my team and I sincerely hope 
that our services and improvement initia-
tives are helpful to you. As always, we con-
tinue looking for ways to serve our custom-
ers better. So, please do not hesitate to share 
feedback and any suggestions you have with 
us by contacting us at help.us.serve@mari-
copa.gov.  

Wishing you all the best for a wonderful 
holiday season!  n

eFiling Continues to Improve

NOVEMBER CALENDAR

Check out maricopabar.org/events 
and watch your inbox for the lat-
est updates on dates, times, and 

locations for events and meetings.

writing quickly in a text or email) likely get 
confused about how to punctuate a sentence 
when it contains information that is both cer-
tain and uncertain. In the above sentence, the 
writer likely knows the board met and talked 
about an amendment, but does not know 
what action the board took. Some style guides 
suggest adding question tags to the end of 
these mixed fact/question sentences to signal a 
question: The board adopted the amendment, 
didn’t it? However, I admit that a tag question 
is not a writing tool I use regularly. I am con-
cerned a reader will miss it. 

In addition, the informal nature of texts 
and emails invites the writer to use first-
person point of view. This point of view can 
result in a narration style of communication 
with hidden questions, such as, “I wonder 
if the board adopted the amendment.” The 
reader might not realize that this sentence is a 
question that the writer needs answered.

My advice for text/email writers is to use 
a direct question and avoid question tags. A 
direct question usually starts with a helping/
auxiliary verb or an interrogative pronoun/
adverb (who, what, when, where, why, how).

Did the board adopt the amendment?
When did the board adopt the amendment?
I also suggest putting the question on its 

own line to draw the reader’s attention. Some 
writers use highlighting to draw attention to a 
question, but readers may consider highlight-
ing to be unnecessary or akin to shouting, 
like the use of all caps. That is a question for 
another column, right?  n
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2021 MCBA PARALEGAL CONFERENCE 
NOVEMBER 12, 2021 

CLOTHING DRIVE 
Bring your donations of new or gently used men’s and women’s work attire to the 

conference and receive a raffle ticket for a chance to win the grand prize!  
Donations to benefit St. Joseph the Worker. 

We will be accepting donations of dress and casual work attire, including shoes, 
accessories, purses, and gift cards to popular clothing retailers (Walmart, Target, Amazon, etc) 

Questions? Jamie at 
jwright@hallierlaw.com 
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 QUALITY
 SPEAKS FOR ITSELF

TRANSLATION SERVICES
WE TRANSLATE FROM AND INTO ALL MODERN LANGUAGES 

 Contracts 
 Articles of Incorporation 
 Wills and Trust Documents 
 Immigration 
 Plea Agreements 
 Prenuptial Agreements 
 Divorce Decrees 
 Birth and Death Certificates 
 Real Estate 
 Patents 
 Genealogy  
 Employee Handbooks 
 Medical 
 Commercial 
 Technical 
 Personal 

ROSETTA STONE TRANSLATIONS
Southern Arizona's oldest and most experienced

 translation service for certi�ed translations since 1989
Call or send e-mail for a no-obligation estimate.

Tel. (520) 575-9200
E-Mail: rosettrans@aol.com

www.rosettrans.com
7375 N. Calle sin Celo • Tucson, Arizona  85718

Not associated with Rosetta Stone Language Learning Program.
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Beth Jo Zeitzer, Esq.
President, Designated Broker

Special Real Estate Commissioner
Neutral Real Estate Broker

Receiver  |  Commercial & Residential Broker
Valuation  |  Management & Maintenance

TOP 10 RESIDENTIAL BROKER WHO’S WHO IN BUSINESS

50 MOST INFLUENTIAL WOMEN
TOP 10  IN  

COMMERCIAL SERVICES

A ‘PIECEFUL’ SOLUTION FOR REAL ESTATE DISPUTE RESOLUTION

This column is meant as a much-deserved 
nod of gratitude, and a reminder to myself: 
while lawyers are the ones who advise clients 
and present argument in a courtroom, there’s 
usually someone behind the scenes who en-
sures that it can all happen. Someone who 
actually files the briefs, keeps our schedules 
straight, makes sure the computers turn on 
when we need them.

So, a big “thank you” to all of the support 
staff who keep things running (including at 
the MCBA—their patience with me getting 
these articles is seemingly endless, and it’s 
appreciated).

First, thanks to the assistants in my 
own office, who are the original inspiration 
for this piece. Being currently involved in 
a fairly demanding case, there have been 
a number of late nights, a lot of sorting 
through documents, and far too many 
questions randomly tossed their way about 
everything from court reporter rates to 
parking availability. Throughout all of it, 
they’ve worked when and where we needed 
them, for as long as we needed them, and 
held off on throttling us every time we 

asked them to yet again reorganize the evi-
dence and pleadings.

Thanks to the tech experts out there, 
whether they’re the staff in a dedicated IT de-
partment, or simply someone who made the 
mistake of demonstrating more knowledge 
than us computer-illiterate folks. With so 
much of a lawyer’s work now being done on a 
computer—including research, writing, email, 
and even virtual court hearings—any time our 
computers refuse to work properly is a time of 
panic, wailing and gnashing of teeth. It’s then 
the people in IT who have to sort it all out, and 
sometimes need to do so with an angry lawyer 
breathing down their necks. And even aside 
from keeping the computers up and running, 
they’re also the ones who have to ensure that 
when us luddites click on a suspicious internet 
link, our entire system doesn’t get hacked.

Thanks to the support staff in various state 
and federal offices, including not only those 
who provide help to lawyers, but also those 
workers who keep the gears of government 
turning in other ways. Whether it’s dealing 
with irate members of the public, finding novel 

For the Folks Behind the Scenes…

See For the Folks Behind page 15



On Saturday, October 9th, the 
MCBA Paralegal Division helped pack-
age food packets at Feed My Starving 
Children (FMSC). FMSC works with 
food distribution partners long-term to 
deliver meals developed by food science 
and nutritional professions to supple-

ment nutritional needs for children 
throughout the world. FMSC estimates 
that at least 6,200 children die each day 
from causes related to undernutrition. 
During the 10/9/21 packing session, 
over a course of only 2 hours, the group 
helped pack 79 boxes containing a total 

of 17,064 meals. This will feed 46 kids 
for a year! For more information about 
FMSC, please visit www.fmsc.org.  n
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Volunteer @
Feed My Starving Children

Saturday, October 9, 2021 from 2:00 p.m. – 3:45 p.m.
1345 S. Alma School Road, Mesa, AZ 85210

WHY?
Feed My Starving Children (FMSC) 
believes hope starts with food. As a 
Christian nonprofit, FMSC is dedicated 
to seeing every child whole in body and 
spirit. FMSC works with food distribution 
partners that stay with communities for 
the long haul, empowering them to move 
from relief to development.

Packing Meals
You’ll hand-pack rice, soy, dried 
vegetables and a nutritionally complete 
blend of vitamins and minerals into 
bags which are then sealed, boxed, 
placed on pallets and shipped to our 
incredible partners working hard to 
reach the neediest children around 
the world.

Please email Meagan Holmes at mch@jaburgwilk.com
to register for the event. 

You must register by Friday, October 1, 2021 to participate. 
Sponsored by the MCBA – Paralegal Division.

Feed My Starving Children
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Nick Walter Esq.
Lewis Brisbois Bis-
gaard & Smith LLP

When ABA Model 
Rule 8.4(g) was originally 
proposed in 2016, it im-
mediately sparked consid-
erable debate. Advocates 
of the rule argued that it 

was necessary to prohibit lawyers from sexually 
harassing others, whether or not in the work-
place or while representing clients. Opponents 
countered that the rule was extremely broad, 
broader than current federal or state anti-ha-
rassment statutes, and included vague terms 
such as “conduct related to the practice of law.”

The rule encountered resistance in some 
states and acceptance in others. Most states 
did not adopt it. Some, like New Mexico 
and Maine, adopted versions of the rule, 
using narrower language or defining more 
terms than the ABA Rule. Maine’s rule, for 
instance, defined discrimination and harass-
ment and limited the rule’s scope to con-
duct inside the practice of law. A few states 
simply modified their existing misconduct 
rules without adopting 8.4(g). For example, 
in 2019, Colorado prohibited “conduct the 
lawyer knows or reasonably should know 

constitutes sexual harassment where the 
conduct occurs in connection with the law-
yer’s professional activities.”

By late 2020, Rule 8.4(g) seemed 
doomed to fail in a majority of states. While 
some, such as Vermont and New York, had 
adopted it, most had not. Several states 
had outright rejected the rule, including 
Arizona, Idaho, Louisiana, Montana, South 
Carolina, South Dakota, and Tennessee. 
(The Arizona rule proposal in 2017 gen-
erated a flurry of commentary, most of it 
opposing the rule: both national and local 
scholars, attorneys, and organizations ar-
gued against the adoption of the rule, in-
cluding the Arizona Attorney General. The 
Arizona Supreme Court rejected the rule in 
August 2018.) With the onslaught of the 
COVID-19 pandemic in spring of 2020,  
attention on the rule faded.

The rule, however, is not completely 
dead. Since spring 2020, two new develop-
ments have emerged: an ABA ethics opinion 
and a federal case in Pennsylvania. Both may 
shed light on whether 8.4(g)—or a version 
of it—will eventually be adopted by a major-
ity of states or will remain a minority rule.

In July 2020, the ABA issued a formal 
ethics opinion, attempting to refute some 

Dying Embers: Is ABA Model 
Rule 8.4(g) Still Alive?

Q&A
LAWYER LIABILITY AND ETHICS

Nick Walter

of the criticisms of the rule. The opinion 
provided several examples of behavior that 
would constitute discrimination or harass-
ment under the rule. To any reasonable 
reader, these examples would be clear—even 
shocking—examples of discrimination. The 
opinion referred to cases in which attorneys 
referred to other individuals using racial and 
anti-Semitic slurs, and a deposition in which 
a male attorney used derogatory sexual com-
ments towards a female attorney.

How great of an impact will this opinion 
have? Probably not much. Given the volume 
of debate Rule 8.4(g) has already generated, 
another opinion from the ABA—rehashing 
arguments made since 2016—will likely do 
little to sway those who oppose the rule. And 
critically, the opinion did not address the 
central criticism of Rule 8.4(g), which is that 
Rule 8.4(g) would prevent legitimate debate 
and discourse on sensitive current topics. For 
instance, a prominent medical journal, the 
Lancet, recently published an article discuss-
ing periods in “bodies with vaginas.” Would 
it be misconduct under 8.4(g) for an attorney 
to sincerely argue at a CLE that the Lancet 
should have used the term “women” instead? 
The opinion’s failure to answer that type of 
question shows it will likely not influence the 
debate over Rule 8.4(g).

Relatedly, in June 2020, Pennsylvania ad-
opted a version of Rule 8.4(g). The Pennsyl-
vania rule prohibited attorneys from “know-
ingly” using “words” “manifest[ing] bias or 
prejudice.” Unlike the model rule, Pennsylva-
nia’s rule was limited to “the practice of law.”

A Pennsylvania attorney sued the state 
board that adopted the rule, arguing that the 

rule was an impermissible content- and view-
point-based restriction on his First Amend-
ment rights. In December 2020, the United 
States District Court for the Eastern District 
of Pennsylvania issued a preliminary injunc-
tion against the rule, holding it would “con-
tinuously threaten the speaker to self-censor.” 
The court relied on the rule’s specific prohi-
bition of “words.” Pennsylvania appealed the 
decision, then dropped the appeal.

What does this case mean? At the least, it 
appears that courts will frown on versions of 
Rule 8.4(g) that prohibit speech, especially 
given the Supreme Court’s 2018 decision in 
NIFLA v. Becerra, which struck down Cali-
fornia regulations compelling certain speech 
in pro-life advertising. (The Pennsylvania 
federal court relied on this decision.)

Seemingly undeterred, on July 27, 2021, 
Pennsylvania tried again, adopting a new 
version of Rule 8.4(g). This version removed 
the prohibition on “words,” although some-
what perplexingly, Comment 3 to the rule 
states that “conduct” includes “speeches, 
communications, debates, [and] presenta-
tions.” The 2020 plaintiff has filed another 
suit seeking to enjoin the new rule. Whether 
he is successful may have significant reper-
cussions for the success of similar versions of 
Rule 8.4(g) in other states.

Overall, Rule 8.4(g) does not appear 
headed for widespread adoption. Given the 
recent federal decision in Pennsylvania, the 
rule’s prospects seem even more dim.  n

Nick Walter is an attorney at Lewis Brisbois 
Bisgaard & Smith, LLP, where he focuses his 
practice on civil rights, premises liability, and 
insurance defense.
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Bar Exam

July 2021
October 2020*

July 2020
July 2019
July 2018
July 2017

No. of Test-Takers

531
189
399
525
581
549

No. Passed

346
85

322
347
344
311

Pass Percentage

65%
45%
81%
66%
59%
57%

Arizona Bar Exam Results
The Arizona Supreme Court released 

the results of the July 2021 Uniform Bar 
Exam on October 8, 2021. The July 2021 
bar exam was administered remotely nation-
wide, through one third-party vendor. For 
the list of candidates who achieved Arizona’s 
minimum passing score, see https://www.
azcourts.gov/cld/Attorney-Admissions/An-
nouncements. 

In Arizona, 531 candidates sat for the July 
2021 exam and 346 achieved the minimum 
passing score. The 65% pass rate was consis-
tent with prior exams. To address pandemic-
related concerns, Arizona offered an in-per-
son bar exam in July 2020 and, alternatively, 
a remote exam in October 2020. The pass 

rate for the July 2020 exam was 81% and 
the pass rate for the October 2020 exam was 
45%. Combined, the pass rate for the July/
October 2020 exam was 63%.

The chart below reflects Arizona Bar 
Exam information for the last five years. 
The bar exam is a two-day event held twice 
a year on the last Tuesday and Wednesday 
of February and July nationwide. Arizona 
is one of forty jurisdictions that administer 
the Uniform Bar Exam (UBE). Participat-
ing states and jurisdictions will accept UBE 
score transfers that meet individual state 
and jurisdictions’ minimum score require-
ments for admission to practice law.  n

*The October 2020 remote bar exam—the first of its kind in Arizona—was not eligible for 
UBE score transfer by the National Conference of Bar Examiners. Candidates who achieved the 
minimum passing score would be eligible to apply for admission to practice law in Arizona. 
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Kevin AHERN
PHOENIX

Shawn AIKEN
PHOENIX

Rebecca ALBRECHT
PHOENIX

Maureen BEYERS
PHOENIX

David DAMRON
PHOENIX

Renee GERSTMAN
SCOTTSDALE

Marc KALISH
PHOENIX

Jerome LANDAU
SCOTTSDALE

Michelle LANGAN
TUCSON

Chris SKELLY
PHOENIX

Jon TRACHTA
TUCSON

Mark ZUKOWSKI
PHOENIX

Alan GOLDMAN
PHOENIX

Jonathan CONANT
PRESCOTT

Barry SCHNEIDER
PHOENIX

Mark LASSITER
TEMPE

Amy LIEBERMAN
SCOTTSDALE

Need a top mediator or arbitrator outside of Arizona? Visit our free national roster of litigator-rated neutrals at www.NADN.org/directory

Available Dates and Profiles now online for Arizona’s Premier ADR attorneys Available Dates and Profiles now online for Arizona’s Premier ADR attorneys 

Brice BUEHLER
PHOENIX

William FRIEDL
PHOENIX

Paul McGOLDRICK
PHOENIX

Tom TOONE
PHOENIX

Ken FIELDS
PHOENIX

Sherman FOGEL
PHOENIX

Chuck MUCHMORE
PHOENIX

Burr UDALL
TUSCON

In 2020, 2965 mediation appts. were expedited by 1600+ Arizona legal staff - all at no charge.

Mark ACETO
TEMPE

William MALEDON
PHOENIX

Robert OBERBILLIG
PHOENIX

Rick FRIEDLANDER
PHOENIX

Evan GOLDSTEIN
PHOENIX

Michael MURPHY
PRESCOTT

Winn SAMMONS
SCOTTSDALE

Robert SCHMITT
PRESCOTT

Larry FLEISCHMAN
TUCSON

Bruce MEYERSON
PHOENIX

www.AZMediators.orgwww.AZMediators.org

Craig PHILLIPS
PHOENIX

Michele FEENEY
PHOENIX

Joseph KELLY
SCOTTSDALE

Andrew KLEIN
PHOENIX

Greg GILLIS
SCOTTSDALE

HOW LONG HAVE YOU BEEN A 
MEMBER OF THE MCBA?

Less than a year.

HAVE YOU EVER BEEN INVOLVED WITH 
ANY SECTIONS OR DIVISIONS?

I just joined the trust and es-
tate section, and I am looking 
forward to becoming more in-
volved.

HOW LONG HAVE YOU BEEN PRACTICING LAW? 
I have practiced law for seven years. I 

worked in Maryland for six years prior to 
moving to Arizona.

WHAT WAS YOUR FIRST AREA OF PRACTICE? 
I have only practiced trust, estate and 

tax law. In law school, I wanted to be a tax 
lawyer. My first job out of law school was 

with an estate and trust boutique 
and I’ve stayed with it.

IF YOU HADN’T BEEN A LAWYER, WHAT 
ELSE WOULD YOU BE? 

I wish I was a professional 
tennis player. Serving tennis balls 
would be much more fun than 
serving subpoenas.

IF YOU COULD BE ANY FICTIONAL CHARACTER—
ON TV, IN BOOKS, IN MOVIES—WHO WOULD IT BE 
AND WHY?

I would be Harry Potter because I could 
perform magic and play quidditch.

WHAT’S THE STRANGEST JOB YOU’VE EVER HELD?
I was an archery instructor for a kid’s 

summer camp. I am lucky to have made it 
out alive. 

MEMBER SPOTLIGHT

David E. Sessions
Frazer Ryan Goldberg & Arnold, LLP
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Breakout Sessions
Speakers

Raffle Prizes

CONFERENCE SCHEDULE – Morning

 7:15–8:00 a.m. Registration and Breakfast Buffet — 
  Visit Valued Partners

 8:00–8:30 a.m. Opening Announcements and Introductions

  Paralegal Day Proclamation – 
  Tyler J. Carrell, President 
  of the Maricopa County Bar Association

  Overview of Division Committees
  Scholarship Awards –
   Division Scholarship/MCBF Scholarship
   • Recipient 1 (MCBA) – Douglas Todd
   • Recipient 2 (MCBF) – Jessica Fleming

 8:30–9:30 a.m. General Session:   “Arizona Ethics Update: 
  Do You Know the New Rules?”
      Presenter:  Lynda C. Shely, The Shely Firm P.C.
 
 9:30-10:00 a.m.     Morning Break – Visit Valued Partners!

 10:00–11:00 a.m. 1st Breakout Session

  A) Immigration Law – 
   “What Employers Need to Know About
   Immigration Law, I-9s, and E-Verify”
   Presenter: Heidi Nunn-Gilman, 
   Gammage & Burnham PLC

  B) Juvenile Law – “Adoption Law TBD”
   Presenter: Commissioner Nicole Stoutner, 
   Maricopa County Superior Court

  C) Business Law – “Business Contracts: 
   A Paralegal’s Ultimate Guide” 
   Presenter: TBD

 11:00 –11:45 a.m. Lunch Break

CONFERENCE SCHEDULE – Afternoon

 11:45 a.m.–12:45 p.m. 2nd Breakout Session

  A)  Trial Track  – “e-Discovery: Trial Tech and 
   Best Practices” 
   Presenters:  William McDonald, Teris

  B)  Family Law – “Legal Presumptions in Family Law” 
   Presenter: Laurence B. Hirsch, Jaburg & Wilk, P.C.

  C)  Blockchain Laws and Regulations – 
   “Making {cents} of Bitcoin, Cryptocurrencies,  
   and Blockchain” 
   Presenter: Kendra L. Haar, Perkins Coie LLP

 12:45–1:45 p.m. 3rd Breakout Session

  A)  Real Estate –“Selling, Buying and Resolving 
   Real Estate Disputes, in a Post-COVID World”
   Presenter: Beth Jo Zeitzer, R.O.I. Properties, LLC

  B)  Environmental Law – “What is Trending, 
   What is Your Role?” 
   Presenter: Barbara Rodriguez Pashkowski, 
   Gust Rosenfeld P.L.C.

  C)  Trust Law  – “Sticks & Mud: Foundations 
   of Trust Drafting” 
   Presenter: T.J. Ryan, 
   Frazer Ryan Goldberg & Arnold LLP

 1:45–2:00 p.m. Afternoon Break

 2:00–2:30 p.m. Valued Partners Raffle!
 
 2:30–3:30 p.m. General Session – “Excel Tips for Becoming 
  Paralegal Power Users”
  Presenter: Kerri Bourland, 
  Training at Your FingerTIPS™

 3:30-3:45 p.m.  2021 Paralegal Member of the Year 
  Award Recipient

 3:45-4:45 p.m.  Keynote Session – “Motivational Speaker –
  Significant” 
  Presenter: Landon Merrill

 4:45-5:00 p.m. Closing Announcements



Ashley L. Case
is a shareholder at Tif-
fany & Bosco, P.A. 
(T&B), where she 
focuses her practice 
on estate planning, 
probate and trust ad-
ministration, and tax. 
Ashley obtained her 
undergraduate de-

gree from Arizona State University, her law 
degree from Chapman University School of 
Law, and her LL.M. in taxation from Boston 
University School of Law with a concentra-
tion on estate planning. Within the MCBA, 
Ashley currently serves as the chair of the 
Estate Planning, Probate, and Trust Section 
and is a Diversity & Inclusion Committee 
member. She also serves as the Women Law-
yers Forum chair and the vice-chair of the 
Diversity & Inclusion Committee at T&B.

Ashley has presented continuing legal edu-
cation programs before the MCBA and the 
State Bar of Arizona. Ashley has also volun-
teered her time to the State Bar of Arizona’s 
“Arizona Attorneys Respond” series and as 
a guest speaker for the Graduate Tax Pro-
gram at Boston University School of Law. In  
addition to speaking, Ashley writes about tax 
and estate planning: she has been featured 
twice as a guest author for Forbes.com.

Ashley is a passionate adventure seek-
er. She will be hiking Mt. Kilimanjaro in  
June 2022 to raise funds for the Arizona 
Burn Center.

Kelley Durham 
is the owner and 
managing trial law-
yer at K Durham 
Law PLLC, a small 
personal injury firm. 
Her firm dedicates its  
efforts to advocat-
ing for people who 
have been seriously 
or catastrophically 

injured through no fault of their own. She is  
admitted to practice in the Supreme Court of 
the United States of America, Supreme Court 

of Arizona, U.S. District Court of Arizona, 
and U.S. Court of Federal Claims.

Ms. Durham is actively involved in the 
community where she serves as the Presi-
dent of the Phoenix Zoo Auxiliary. She also 
serves on the Arizona Women Lawyers As-
sociation steering committee, and volunteers 
her time as a mentor for the SHE-Leads 
Program through Arizona Foundation for 
Women. She recently was appointed to the 
City of Mesa Judicial Advisory Board as the 
MCBA representative and serves as the Phi 
Alpha Delta District Justice serving Arizona, 
New Mexico, and Nevada. She also served 
as the Vice President for the MCBA Small 
Firm division and is a graduate of the Ladder 
Down Program. She is also long-time volun-
teer with the Fiesta Bowl. 

In Ms. Durham’s leisure time she enjoys 
golfing, travel, diving with sharks, and is an 
avid baseball fan. 

Kina Harding 
is a family law attor-
ney at The Harding 
Firm. While she has 
built her legal career 
by focusing on all of 
love’s tragic side ef-
fects – divorce, cus-
tody, parenting time, 
child support, and 
grandparent’s rights 

– most of her personal endeavors focus on 
helping children.

Attorney Harding serves the legal com-
munity by volunteering with the Family 
Lawyer’s Assistance Project, where she pro-
vides pro bono legal advice to those in need. 
She is a former president of the Arizona Black 
Bar; her administration focused on increas-
ing the number of Arizona Black Bar mem-
bers on local Boards and Commissions.

She attended American University and 
Pepperdine University School of Law. She is a 
proud graduate of 2019 Mesa Leadership, Bar 
Leadership, Ladder Down, and Arizona State 
University’s Sparxx 2016 Class of Entrepre-
neurship and Innovation. Kina is also a certi-
fied mediator and parenting coordinator.

She is also an active member of the Ki-

wanis Downtown Mesa and has received 
multiple service awards over the years.

Kina resides locally with her son Bryce, 
her Boerboel D’Ogee, and her tortoise 
named Bird.

Albert L. Jacobs Jr. 
has more than 40 
years of experience 
in patent law and has 
spent the last 30 years 
litigating biotech, 
pharmaceutical and 
medical device pat-
ents for multinational 
companies before 
the Federal District 

Courts, the Court of Appeals for the Federal 
Circuit (CAFC) and the International Trade 
Commission (ITC). 

Jacobs was the first of a group of attorneys 
to participate in the ITC’s first 100-day pro-
ceeding dealing with the issue of a domestic 
industry in the subject of the patent and was 
successful in proving there was not. 

Jacobs has participated in mediations in 
the federal courts and the ITC and was ap-
pointed by the Secretary of Commence to a 
three-year term on the Patent Public Advi-
sory Committee.

A graduate of Harvard College and Co-
lumbia Law School where he was a Stone 
Scholar, Jacobs is a member of numerous 
bars, as well as the Supreme Court of the 
United States. 

 He is currently chair-elect of the Mari-
copa County Bar Association Litigation 
Section; is chair-elect of the Senior Law-
yers Division of the Federal Bar Associa-
tion (FBA); and chair of the Senior Lawyers 
Committee of the Phoenix Chapter of the 
FBA, as well as member of that Chapter’s 
Executive Committee.

Colin Proksel
is an attorney with 
Osborn Maledon, has 
over 10 years of ex-
perience counseling a 
wide variety of clients. 
His practice focuses 
on commercial liti-
gation matters, with 
emphasis on contract 
claims, trade secrets, 

employment disputes and business torts, in-
cluding negligence, fraud and fiduciary duty 
claims. Proksel also represents clients in con-
struction disputes and emergency relief mat-
ters, including temporary restraining orders 
and preliminary injunction matters. 

Prior to joining Osborn Maledon, Proksel 
served as a law clerk to the late Honorable 
Arthur L. Alarcón on the U.S. Court of Ap-
peals for the Ninth Circuit and by designa-
tion on the Sixth and Eleventh Circuits. He 
was also a litigator at major firms in Chicago, 
New York and California.

Proksel has been a director on the Mari-
copa County Bar Association Board of Di-

rectors since January 2020. He also serves, 
by mayoral appointment, on the City of 
Phoenix’s License Appeals Board. The Li-
cense Appeals Board hears appeals concern-
ing the denial, suspension or revocation of 
certain business licenses issued by the City.

Melissa Zabor 
has been a commis-
sioner in the Mari-
copa County Judicial 
Branch of Arizona 
Criminal Depart-
ment since 2017 and 
currently serves on an 
IPTC calendar rota-
tion. Prior to that, 

she was an attorney supervisor with the 
Maricopa County Office of the Legal Ad-
vocate (2008-2017) and taught business law 
at Chandler Gilbert Community College 
(2012-2017). She’s also worked in private 
practice and at the Maricopa County At-
torney’s Office. Commissioner Zabor earned 
her Juris Doctorate in 2004 from the Uni-
versity of Arizona and a Bachelor of Science 
in 2001 from the University of Arizona.

In addition to the Maricopa County 
Bar Association, Commissioner Zabor is 
an active member with the Arizona Women 
Lawyers Association. In her spare time, she 
enjoys playing golf, skiing with her family, 
and reading. 

Beth Jo Zeitzer 
is the Owner and 
Designated Broker 
of R.O.I. Properties, 
and the Owner of 
R.O.I. Asset Man-
agement Solutions. 
R.O.I. Properties is 
a full-service real es-
tate firm which works 

with attorneys, lenders, business owners, in-
vestors and property owners regarding the 
marketing and sale of Commercial, Residen-
tial and Land assets.

In addition to serving as Real Estate 
Broker, through R.O.I. AMS, Beth Jo is 
appointed by numerous courts as Receiver, 
Real Estate Special Commissioner, Special 
Master, Bankruptcy Trustee and Expert 
Witness.

Beth Jo is an attorney by training, and 
member of the State Bars of Arizona and 
California. She is former Corporate Counsel 
and Director of Commercial Properties for 
Del Webb Corporation. Beth Jo was named 
one of the 50 Most Influential Women in 
Arizona Business by AZ Business Maga-
zine. She is the Past President of AZCREW 
(Arizona Commercial Real Estate Women), 
Past President of TMA (Turnaround Man-
agement Association), active Member of 
Maricopa County Bar Association, Execu-
tive Council Member for the Real Estate 
and Alternative Dispute Resolution (ADR) 
Sections of the State Bar of Arizona, Direc-
tor for APLA (Arizona Private Lenders Asso-
ciation), and member of Valley Estate Plan-
ners, Arizona Bankers Association, Arizona 
Trustee Association, and California Receiv-
ers Forum.  n
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The MCBA invited members to declare their candidacy for six available seats on the Board of Directors for 2022-2023 and 
an open seat with a term ending in 2022. We had seven candidates for the seven seats, including Colin Proksel and Melissa 
Zabor who are current board members who ran for re-election.

MCBA Welcomes Five New Board Members
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of deliberate bad faith or breaches of duty,” he 
wrote. He concluded that factors other than cell 
phone usage were at play here.

Staring noted that Hernandez was a pro-
fessional driver, pointing to a 1984 opinion 
holding that punitive damages are available 
to encourage employers to closely control 
their drivers. Hernandez, he added, was driv-
ing a 25-ton garbage truck, ran a red light, 
killed one person and severely injured anoth-
er, and was charged with two misdemeanors. 
And Hernandez had a checkered history of 
driving violations: one for running a red light 
and another for crashing one Republic Ser-
vices garbage truck into another.

Then there was the speeding. At 51 mph, 
Hernandez was driving slightly over the posted 
45 mph speed limit. But the Purdys claimed 
that his infraction was greater than that, point-
ing to an apparent Republic Services policy 
limiting their trucks to 15 mph when operated 
from the right-side controls. There was also 
some evidence that Hernandez had engaged the 
truck’s cruise control.

Given the presence of these other factors, 
evidence of cell phone usage became relevant to 
the punitive-damages question.

Hernandez actually had two cell phones 
with him that day. He had used both of 
them several times that morning, although 
whether he was on a call at the precise mo-
ment of the accident was hotly disputed. An 
officer investigating the accident examined 
Hernandez’s personal phone, which showed 
a call with his supervisor, Jose Flores, around 
the time of the accident. But at the scene, 
Flores told the officer that Hernandez had 
called him to report that the accident had oc-
curred. The phone was returned to Hernan-
dez. When he later provided it to the Purdys 
during the litigation, it had been wiped.

Meanwhile, Flores had taken the company 
phone and put it in his desk. Its service was 
later turned off due to inactivity. After Flores 
changed jobs, his replacement found the phone 
and returned it to the service provider. Although 
defense counsel later located the phone, it, too, 
had been wiped.

There was additional evidence of cell-phone 

Call for Punitive Damages
CourtWatch, continued from page 1
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use. Staring wrote that the Purdys had evidence 
of “substantial data transfers on both of Her-
nandez’s cell phones that morning, including at 
the time of the collision.” Their expert opined 
that these transfers were “consistent with active 
usage” of the phone by Hernandez, such as by 
“using an app or browsing the internet.” 

Republic Services and Hernandez countered 
that data usage can occur even when a phone is 
not in active use. But to Staring, this only cre-
ated “a genuine issue of material fact concerning 
whether Hernandez had been using his phone 
when he ran the red light.”

The fact that the data on both phones had 
been erased also troubled Staring, who noted 
that parties are supposed to preserve evidence 
when litigation is reasonably anticipated. “It is 
difficult to believe,” he wrote, “that Republic—
a sophisticated corporate entity—would not 
have been aware of these requirements.” 

“Further” he continued, “even assuming 
defendants inadvertently failed to preserve 
the data on both cell phones, they should 
not, in effect, be rewarded with summary 
dismissal of plaintiffs’ punitive-damages 
claim because plaintiffs’ expert lacked the 
necessary information to fully form his 
opinions.” The spoliation might even merit 
sanctions, “including instructing [the] jury 
it may infer destroyed evidence would have 
been unfavorable” to the defendants.

In addition, Hernandez had invoked his 
Fifth Amendment rights in the criminal pro-
ceedings against him when asked about phone 
usage at the critical time. As the Arizona Su-
preme Court had stated in 1994, “in civil cases, 
fact finders are entitled to draw negative infer-
ences against those who assert Fifth Amend-
ment rights against self-incrimination.”

Staring concluded that there was suffi-
cient evidence for the jury to conclude that 
Hernandez had been using a cell phone when 
he caused the accident. Staring wrote that 
“the circumstances presented here—includ-
ing the cell phone use, the running of the 
red light, the speeding, the driving from the 
right side of the truck, the use of cruise con-
trol and Hernandez’s status as a professional 
driver—constitute a series of events of delib-
erate bad faith or breaches of duty.” 

“Thus,” he concluded, “a reasonable jury 
could find by clear and convincing evidence 
that Hernandez consciously pursued a course of 
conduct knowing ... it created a substantial risk 
of significant harm to others.” This would allow 
the jury to impose punitive damages. 

Joining Staring in vacating the superior 
court’s decision were Judges Philip G. Espinosa 
and Karl C. Eppich.  n

Call for Punitive Damages
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30 Ways in 30 Days to 
Express Gratitude

PROBONOPROFILES Volunteer Lawyers Program Thanks Attorneys

During 2020, VLP’s legal services provided families 
with more than $1,300,000 in economic benefit.

 Thanks to all who participated and supported VLP!

***PRO BONO SPOTLIGHT ON CURRENT NEED***
Attorneys are needed to resolve consumer contract issues for families with low incomes.

The Volunteer Lawyers Program thanks the following attorneys and firms for agree-
ing to provide pro bono representation on cases referred by VLP to help people with low 
incomes. VLP supports pro bono service of attorneys by screening for financial need and 
legal merit and provides primary malpractice coverage, verification of pro bono hours for 
CLE self-study credit, donated services from professionals, training, materials, mentors 
and consultants. Each attorney receives a certificate from MCBA for a CLE discount. For 
information about ways to help, please contact Pat Gerrich at VLP at 602-254-4714 or 
pgerrich@clsaz.org.  n
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VLP Thanks These Volunteer Attorneys Who Provided Other Assistance:

The Volunteer Lawyers Program is a joint venture of Community  
Legal Services and the Maricopa County Bar Association

SUBMISSIONS POLICY:
Members and non-members are encouraged to submit articles for 
publication. The editorial deadline for each issue is generally the 

8th of the month preceding the month of issue.

VLP Thanks These Other Volunteers Who Assisted:

Joshua Holtry

Sterling Johnson

Samantha Pfaff-Goldstein

Anya Witmer

VLP thanks the following attorneys and firms for accepting cases during the month:
Please join the staff of the Volunteer Law-

yers Program and thank those around you who 
enhance your life. This November, acknowl-
edge your blessings and “give back” for the 
many opportunities the legal profession affords 
many of us. We suggest you share this calendar 
with a colleague and check it each day to find 
something that works for you!  
01 Write down 

three things you 
are thankful for

02 Donate office 
supplies to your 
favorite non-
profit organiza-
tion or school

03 Give a generous or unexpected tip for 
your server or delivery driver

04 Contribute to a food drive
05 Mentor a child, teenager or colleague to 

learn a new skill
06 Give one scarce or hard-to-find item to 

someone who 
needs it more

07 Send a hand-
written thank-
you card to 
someone you 
appreciate

08 Pay for the order of someone behind 
you in a drive-thru line

09 Offer to do someone else’s chores or 
lighten their workload

10 Commit to mentor a law student
11 Smile at someone; include a wave if you 

are wearing a mask
12 Offer to provide a CLE or training 

through VLP 
for your col-
leagues

13 Buy or make 
yourself and 
someone else a 
favorite drink

14 Start a journal to record the things you 
are grateful for

15 Contact VLP and offer to take a pro 
bono case or provide an interview

16 Donate to a Go Fund Me account or 
“cause” that shares your values

17 Shop local vendors and stores when 
buying for the holidays

18 Send snacks to first responders, health 
care workers or a senior center

19 “Bake or Take” 
something 
special to a 
neighbor or col-
league

20 Let someone in 
a shopping line 
go ahead of you

21 Organize a community service project 
for those less fortunate

22 Write a letter to thank a law school 
professor or mentor

23 Collect and donate “necessities” for 
families in crisis

24 Compliment three people who least 
expect it

25 Plant flowers or 
a tree to balance 
a sidewalk or 
asphalt

26 Call or visit an 
isolated family 
member, neighbor or friend

27 Plan a “Laugh Lunch” and invite the 
person(s) who make(s) you feel joyful

28 Adopt a shelter pet, make a donation  
or shop at their thrift store

29 Shop local vendors and stores when  
buying for the holidays

30 Watch for the opportunity to provide  
a “Random Act of Kindness”  n

I admit it is hard to argue that the bar 
exam should remain as is because of the 
emotional rollercoaster that comes with it. 
But as I get older, I find that I have a greater 
appreciation for the ceremonies and singu-
lar events of my life. In my columns I have 
talked about how the pandemic has made 
me reflect on how fortunate I am and how I 
need to make more of an effort to celebrate 
moments with the people I love. So, if the 

bar exam is eventually eliminated or altered 
based on the expertise of social scientists or 
hard data, I will not object. Nevertheless, 
I hope that the lawyers in our community 
still find ways to cherish the journey of their 
professional lives and the support they have 
received from others.  Our profession is not 
easy, and there can be plenty of days where 
one feels frustrated or feels that they have 
failed. However, when I found out I passed 
the bar, I felt like a success, and that I belong 
in this community. To me, that is a worth-
while rite of passage.  n

Which Part of the Bar Exam
continued from page 2
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Partnerships 
Available.

Let us be your  
no-overhead litigation 
department for 
personal injury, 
malpractice, products 
liability, insurance bad 
faith and civil rights cases.

This is a color version of logo for regular applications

O’Steen & Harrison, PLC
Suite 400
300 West Clarendon Avenue
Phoenix, Arizona 85013-3424

602 252-8888
800 883-8888

www.vanosteen.com
Offices also in Prescott and Payson

• Consider associating 
 O’Steen & Harrison on your
 complex cases.
• You will retain control of your client.
• We will advance all client costs.
• We promptly will pay referral and
 co-counsel fees in compliance with  
 E.R. 1.5.

OUR LAWYERS HAVE RECOVERED MORE THAN $3 BILLION FOR OUR CLIENTS

Van O’Steen Jim Harrison Jon O’Steen Kathryn McCormick Matt MacLeod Lincoln Combs Jarred McBride Sean McGarry



The State Bar of Arizona does not approve or accredit CLE activities for the Mandatory 
Continuing Legal Education requirement. The activities offered by the MCBA may qualify 
for the indicated number of hours toward your annual CLE requirement for the State Bar of 
Arizona, including the indicated hours of professional responsibility (ethics), if applicable.

PROGRAM LOCATION Self Study courses are online courses. 
Interested in presenting a CLE? Email cle@maricopabar.org 

ATTENDANCE POLICIES
ADVANCE REGISTRATION  
Full payment must be received in advance of the program before you are considered registered.
LATE REGISTRATION  
Early Bird registration ends five days prior to the program date. Late registration is an additional $15. 
For example, registrations for a Sept. 17 program must be paid by Sept. 12 in order to receive early bird pricing.
WALK-INS
You may register at the door if space is available; the $15 fee will apply. If you do not register at least five 
business days in advance of a program, MCBA cannot guarantee space or availability of materials.
CANCELLATIONS/REFUNDS  
Refunds, less a $25 fee, will be issued only if the MCBA receives your cancellation, in writing  by mail, 
fax at (602) 257-4200, or email cle@maricopabar.org at least two business days prior to the program.
NO SHOWS  
If you registered and paid, but could not attend, you may request that materials be sent to you, free of 
charge (allow 3-4 weeks). If audio media is available, registrations may be converted to a self-study package 
for an additional $15 charge.

WAYS TO REGISTER

To register, go to www.maricopabar.org/events and select your 
CLE from the calendar. Follow the link to the registration page.  
If you need assistance,  please email: cle@maricopabar.org

ONLINE
Call (602) 257-4200
PHONE

THURSDAY       LOCATION: ONLINE

NOV. 18  n  12 – 1 PM

Intersection of 
Title 14 and 36

When an individual is civilly committed through T36 and also has a guardian in 
place, collisions can and do occur. Who makes decisions? Can a guardian with mental 
health powers be appointed when there is a civil commitment in place? What should 
be expected at the court hearings? Also, what does each court process look like? In ad-
dition, when an individual goes through the T36 process, what is the experience like? 
What services are offered? After discharge from the hospital, what services are offered? 

The Honorable Elisa Donnadieu will present to discuss the court proceedings. The 
CEO of the largest SMI outpatient provider will explain services offered. The Chief 
Psychiatrist at the only evaluation agency in Maricopa County will present on the 
hospital experience. 
PRESENTERS: 

Josh Mozell, Senior Partner at Frazer, Ryan, Goldberg & Arnold
Commissioner Elisa Donnadieu, Maricopa County Superior Court
Dr. Shar Najafi Piper, CEO, COPA Health
Dr. Carol Olson, Chief Psychiatrist, Valleywise

FRIDAY       LOCATION: ONLINE

NOV. 19  n  12 - 1:30PM

Follow the Yellow 
Brick Road to the 
City Court Bench!

Meet with current city judges and members of judicial advisory boards to learn the 
who, what, and why of becoming a city court judge.

PANELISTS: 
Hon. Alex Navidad, City of Phoenix
Hon. David Allen, City of Mesa
Hon. Suzanne Marwil, Maricopa County Superior Court, Judicial Advisory 

Board, City of Scottsdale
Hon. Dawn Walton, Maricopa County Superior Court, Judicial Advisory Board, 

City of Phoenix
Hon. Dan Kiley, Maricopa County Superior Court, Judicial Advisory Board,  

City of Mesa
Michael Kielsky, Judicial Advisory Board, City of Glendale

MODERATORS: 
Hon. Amanda Chua, Maricopa County Superior Court
Kevin Pooley, Salt River Pima-Maricopa Indian Community
Kina Harding, The Harding Firm
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merits in favor of the realtors. The District 
Court had decided that the Government was 
unlikely to succeed on the merits because the 
CDC was clearly acting beyond its authority. 
The District Court also said that with the 
availability of vaccines and rental-assistance 
from the Government the harm to tenants 
and the public had decreased, “while the 
harm to landlords had continued to increase.” 
But the D.C. Circuit Court of Appeals stayed 
the District Court’s decision on two occa-
sions. The Supreme Court decided there was 
no reason to stay the decision of the District 
Court that the eviction ban was illegal.

The Landlords Beat the CDC  
on the Merits of the Case

“The applicants not only have a substantial 

likelihood of success on the merits—it is dif-
ficult to imagine them losing.” The Supreme 
Court continued that the second sentence of 
the statute relied upon by the Government 
for its authority to issue the moratorium il-
lustrates the measures that could be neces-
sary to control the spread of disease such as 
“inspection, fumigation, disinfection, sanita-
tion, pest extermination, and destruction of 
contaminated animals and articles.” 

As the Court noted: “These measures di-
rectly relate to preventing the interstate spread 
of disease by identifying, isolating, and de-
stroying the disease itself.”  

The moratorium by the CDC, was much 
more indirectly related to interstate infection. 
The reasoning was:

If evictions occur, some subset of tenants 
might move from one State to another, and 
some subset of that group might do so while 

infected with COVID-19. [Citation omitted]. 
This downstream connection between eviction 
and the interstate spread of disease is markedly 
different from the direct targeting of disease 
that characterizes the measures identified in 
the statute.  Reading both sentences together, 
rather than the first in isolation, it is a stretch 
to maintain that § 361(a) gives the CDC the 
authority to impose this eviction moratorium.
The Court noted that it expects Congress 

to speak clearly when authorizing a govern-
ment agency to exercise powers of “vast 
economic and political significance.”  The 
Court noted that at least 80% of the coun-
try, and 6 to 17 million tenants were within 
the moratorium.

The Court also said that: “The moratori-
um intrudes into an area that is the particu-
lar domain of state law: the landlord-tenant 
relationship.”

Conclusion
The Supreme Court noted that the public 

has a strong interest in preventing the spread of 

the COVID-19 Delta Variant. “But our system 

does not permit agencies to act unlawfully even 

in pursuit of desirable ends.”  The Court con-

cluded that if a federally imposed residential 

tenant eviction moratorium were to continue, 

it must be specifically authorized by Congress. 

The stay was vacated and the judgments of the 

District Court overturning the residential ten-

ant eviction moratorium became effective.  n  

Reprinted with permission from Michael 
R. King. For questions regarding evictions or 
foreclosures, you may contact Michael R. King, 
Gammage & Burnham, mking@gblaw.com, 
602.256.4405.

Federal Moratorium
continued from page 1

A Small Donation Makes a Big Difference
Arbitration Fee Donations Help

Partnering with the Maricopa County Superior Court, the Maricopa County Bar 
Foundation (MCBF) is once again encouraging attorneys assigned to arbitration to 
donate the $75 fee to the Foundation’s fundraising efforts.

It’s Easy to Contribute
The court has made it easy to contribute with a convenient “pro bono” check-off 

box located at the bottom of the Invoice in Support of  Request for Warrant, a form 
provided in your arbitration packet. For more information, go to maricopabar.org and 
click on “About Us” on the top menu bar then “Maricopa County Bar Foundation.”

THANK YOU FOR MAKING A DIFFERENCE!



BERK LAW GROUP
Berk Law Group PC, a 

preeminent probate law firm 
in Scottsdale, is pleased to an-
nounce that Sarah E. Epper-
son has joined the firm as an 
associate attorney. Epperson's 
practice is focused on probate, 
trust and estate litigation and 
other contested estate mat-
ters, and administration. She 

also has broad experience in the areas of civil and 
commercial litigation and civil appeals.

Epperson is an Arizona native who earned 
her BA in political science from the University of 
Arizona, summa cum laude, and her JD from the 
University of Arizona, James E. Rogers College 
of Law in 2013. She is a member of the Maricopa 
County Bar Association and the Arizona Women 
Lawyers Association and serves as a District 8 
Commissioner for the City of Phoenix Arts and 
Culture Commission. 

Epperson is admitted to practice in Arizona 
and the U.S. District Court, District of Arizona. 
She has been honored as a Southwest Super Law-
yers Rising Star in 2020 and 2021 in the areas 
of Estate Planning & Probate, Civil Litigation: 
Defense, Civil Litigation: Plaintiff, and Business 
Litigation. In addition, Sarah was listed with the 
Best Lawyers in America: Ones to Watch in the 
areas of Litigation—Trust and Estates, Com-
mercial Litigation, and Insurance Law in both 
2021 and 2022. 

As an experienced litigator, Epperson uses 
her tenacity, compassion and creativity to re-
solve disputes in a holistic manner that best 
serves her clients’ interests. She takes great pride 
and enjoyment in crafting efficient and effective 
solutions and in helping her clients accomplish 
their goals, particularly at what is often a dif-
ficult time in their lives. She looks forward to 
using her skills and passion to assist Berk Law 
Group’s valued clients and to enhance its al-
ready illustrious practice.

GUST ROSENFELD
Gust Rosenfeld PLC is 

pleased to announce that 
John (“Austin”) Gaylord has 
joined the firm's Public Law 
Group. Gaylord adds interna-
tional government experience 
to the firm.

Gaylord’s practice focuses 
on public law, including city, 
town and county govern-

ment. He handles municipal matters including 
land use, development agreements, conflicts of 
interest, public records, construction law, an-
nexations, civil rights, code enforcement and 
compliance, community facilities districts, 
procurement, utilities, water resources and civil 
litigation. 

Prior to joining the firm, Gaylord served as 
senior legal counsel to the president of the Re-

public of Palau, where he advised on environ-
mental, economic development and resource 
issues, and on public infrastructure projects in-
cluding airport, renewable energy, telecom and 
sport and conference facility development. He 
has also served as an assistant city prosecutor for 
the City of Mesa. 

Gaylord earned his JD from the Sandra 
Day O’Connor College of Law at Arizona State 
University, where he was an editor-in-chief of 
The Law Journal for Social Justice. Gaylord also 
earned a Master of Public Administration and 
BA in political science and history from Arizona 
State University.

HARRIS POWERS & CUNNINGHAM
Harris Powers & Cunning-

ham is pleased to announce 
that Caitlyn Haitaian re-
cently passed the Arizona 
State Bar examination and 
will be joining the firm as an 
associate attorney. Haitaian 
graduated cum laude from the 
Sandra Day O’Connor Col-
lege of Law in May 2021. She 

received dual certificates in Intellectual Property 
and Life Sciences from ASU’s Center for Law, 
Science, and Innovation. Her article on the Legal 
Implications of the Human Microbiome will ap-
pear in the Boston University Journal of Science & 
Technology Law (Volume 28, Issue 1) in the win-
ter of 2022. Haitaian’s undergraduate degrees in-
clude Bachelor of Interdisciplinary Studies (Busi-
ness and Justice Studies) and a Bachelor of Fine 
Arts (Dance Performance) from Arizona State 
University. Haitaian worked with HPC as a sum-
mer intern and as a law clerk through her third 
year of law school. Haitaian is a great addition to 
the firm, representing plaintiffs in personal inju-
ry, wrongful death and medical negligence cases.

JENNINGS, STROUSS & SALMON
Jennings, Strouss & Salm-

on PLC, a leading Phoenix-
based law firm, is pleased to 
announce that attorney Da-
vid Brnilovich has been ap-
pointed as the chairman of 
the City of Peoria’s Judicial 
and Public Defender Advi-
sory Board.

The Judicial and Pub-
lic Defender Advisory Board is responsible for 
conducting investigations into the background 
and qualifications of candidates for the office of 
presiding municipal judge and associate munici-
pal judge, reviewing proposals for the selection 
of public defender, and alternative defender ser-
vices. The Board also recommends appropriate 
terms and conditions to be added to such con-
tracts and recommends the awards of public de-
fender and alternative defender services contracts 
to the City Council.

“It is an honor to be appointed chairman 
of the Judicial and Public Defender Advisory 

The Maricopa Lawyer invites members to send news of moves, promotions, honors and special events to post in this space. 
Photos are welcome. Send your news to maricopalawyer@maricopabar.org.

BULLETIN BOARD POLICY
If you are an MCBA member and you’ve moved, been promoted, hired an associate, taken on a partner, or received 

a promotion or award, we’d like to hear from you. Talks, speeches (unless they are of national stature), CLE presenta-
tions and political announcements are not accepted. In addition, the Maricopa Lawyer will not print notices of honors 
determined by other publications (e.g., Super Lawyers, Best Lawyers, etc.). Notices are printed at no cost, must be 
submitted in writing and are subject to editing. Items are printed as space is available. News releases regarding lawyers 
who are not MCBA members in good standing will not be printed.  n

Sarah E.  
Epperson
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Board for the City of Peoria,” states Brnilov-
ich, member. “I look forward to working with 
the other members of the Board to thoroughly 
evaluate the applicants and make recommenda-
tions for appointment of those who will excel in 
their positions.”

Brnilovich established roots in the western 
part of the Phoenix metropolitan area in 1979 
and has been representing the area’s businesses 
and individuals for more than 40 years. He has 
substantial legal experience with business clients 
in the areas of real estate, construction, corporate 
governance, small business formation and suc-
cession planning. 

MACQUEEN & GOTTLIEB
MacQueen & Gott-

lieb PLC (M&G), Arizona’s 
top-ranked real estate law 
firm, announces the hiring 
of attorney Rob Northrop. 
Born and raised in Arizona, 
Northrop has spent most 
of his professional career in 
real estate development, in-
vestments and business op-

erations. He focuses on assisting businesses and 
individuals to resolve contract and property dis-
putes, business negotiations, consulting and ad-
vising operations, from a business perspective, 
not just from a legal perspective. Prior to joining 
M&G in 2021, Northrop practiced in the areas 
of commercial and civil litigation representing 
plaintiffs and defendants in Arizona State and 
Federal Courts in matters varying from breach 
of contract and business disputes, commercial 
torts, fraud, HOA and landlord tenant laws, 
excess proceeds, alternative dispute resolution 
and real estate transactions. He also represented 
parties in Bankruptcy Court handling debtors’ 
rights, creditors’ rights, adversary proceedings 
and claim objections. 

Outside of his legal expertise, Northrop also 
managed an Arizona & Texas based real estate 
development conglomerate having a portfolio 
valuation of $300 million through approximately 
50 single asset entities. Projects consisted of mas-
ter plans, commercial, office, retail, multi-family 
and mixed-use. 

Northrop earned his Juris Doctor from Ari-
zona Summit Law School and graduated in the 

Top 20% of his class. He completed his under-
graduate studies with a Bachelor of Arts degree in 
communications from Arizona State University.

“Northrop’s enthusiasm, business perspective 
and strong real estate background makes him a 
great team member here at M&G,” Co-Founder 
Patrick MacQueen said. “We know he will thrive 
with our culture, knowledge, hard work and 
teamwork. We are excited to have him.” 

Also joining the M&G 
team are two legal support 
professionals. First is parale-
gal Paige Kleinwolterink. 
Kleinwolterink brings to 
M&G over a decade experi-
ence in real estate litigation. 
Having worked for Arizona-
based real estate litigation 
firms, Kleinwolterink’s skill-

set incudes working on bankruptcy, business, 
foreclosure and real estate matters with the attor-
neys from inception of a case through settlement 
and/or trial. At M&G, Kleinwolterink assists the 
attorneys in drafting and revising complaints, 
motions, amendments, preparing discovery, re-
cording documents, scheduling depositions and 
court filings. Prior to entering the legal field, 
Kleinwolterink was an assistant golf profession-
al and graduated with a Bachelor of Arts from 
Northwestern College in Iowa. 

Wrapping up the trio is 
M&G’s new Administrative 
Liaison Suzie Watkins. Wat-
kins joins M&G from an Ar-
izona-based, top ranking real 
estate company and brings 
her real estate knowledge and 
her outgoing personality. At 
M&G, Watkins acts as a liai-
son for all teams. She focuses 

on making the legal process smooth internally 
and externally by assisting M&G’s administra-
tive teams, attorneys, clients and clients-to-be. 
Watkins is relationship-focused and is passionate 
about helping others. 

Firm Administrator Pam Molnar said, 
“When we initially discussed adding these posi-
tions, recruiting top talent in the current market 
was a concern. Our patience paid off and we’re 
very excited to have added Rob, Suzie and Paige 
to our M&G family.”  n

John (“Austin”) 
Gaylord

Caitlyn Haitaian

David Brnilovich

Rob Northrop

Paige  
Kleinwolterink

Suzie Watkins

ways to address problems that crop up—in-
cluding ways to work in the middle of a pan-
demic—or simply making sure that meeting 
announcements are properly posted and con-
ference rooms are booked, there are tasks com-
pleted without comment, yet nothing could 
function without them. As an example, in once 
observing a ballot initiative case, one thing that 
stood out to me is the ballot review process for 
a specific county, requiring staff to work every 
single day for weeks, with their only “weekend” 
being that they left early (at 5 p.m.) on Sun-
days. While not every situation in government 
work is so extreme, such circumstances have 
both happened before and will happen again, 
and the fact that system still works is a dem-

onstration that these workers are willing to go 
above what should be expected of them.

Finally, thanks to the paralegals, law clerks 
and other such staff members who have to deal 
with vague research requests from us lawyers, 
or find a polite way to tell us that our prized 
argument needs work. Lawyers can be an argu-
mentative bunch, and having someone tell me 
to actually work through all of my arguments 
before I start congratulating myself has only 
helped me improve.

Of course, this list doesn’t come close to rec-
ognizing all of the people out there that keep 
this house of cards standing, and that’s a good 
indication of how complex the whole thing is, 
as well as how much work is needed to main-
tain it. So once more, thanks to all of you for 
your dedication, hard work and general toler-
ance of us lawyers and our dramatics.  n

For the Folks Behind
continued from page 4



Get started at
lawpay.com/mcba

877-959-2339

TOTAL: $1,500.00

New Case Reference

**** **** **** 9995 ***

Trust Payment
IOLTA Deposit

YOUR FIRM
LOGO HERE

PAY ATTORNEY

P O W E R E D  B Y

22% increase in cash flow with online payments  
 

Vetted and approved by all 50 state bars, 70+
local and specialty bars, the ABA, and the ALA 
 

62% of bills sent online are paid in 24 hours

Data based on an average of firm accounts
receivables increases using online billing solutions.

LawPay is a registered agent of Wells Fargo Bank N.A., 
Concord, CA and Synovus Bank, Columbus, GA.

Trusted by more than 150,000 professionals, LawPay is a 
simple, secure solution that allows you to easily accept 
credit and eCheck payments online, in person, or through 
your favorite practice management tools.

Member
Benefit
Provider

I love LawPay! I’m not sure why I 
waited so long to get it set up.

– Law Firm in Ohio+
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